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1. Respondent General Motﬁrs LLC (“General Motors” or “GM”) submits these
Proposed Findings df Fac?t and Conclusions of Law in connection with its Post-Hearing Brief for this
protest commenced by Protestant Folsom Chevrolet, Inc. d/b/a Folsom Chevrolet (“Folsom
Chevrolet”). | |

PROCEDURAL BACKGROUND

I. THE PARTIES
2. General Motors is an automobile manufacturer and distributor with its headquarteré in
Detroi-t, Michigan. In the United States, General Motors markets its vehicles under the Chevrolet,
Buick, GMC, and Cadillac brands, also known as “liﬂe—makes.” General Motors :_sells these vehicles
to a network of authorized dealerships. The dealerships, in turn, sell those vehicles and prdvic_ie
authorized service to the public. |
3. Folsom Chevrolet is a Chevrolet dealership located in Folsom, California, owned and
operated by Mr. Marsh.:ﬂ Crossan (“Mr. Crossan”) since 1992. The dealership is ih_tended to serve
consumers in the Folsom area, as well as Sacramento and points to the-east and south of Folsom. The
dealership moved into its present location in the Folsom Auto Mall in 1998.
II. Folsom Chevrolet’s Protest & the Hearing |
4. - As descrlbed in further detail below, General Motors served Folsom Chevrolet with a
Notice of Termination on November 3, 2016. (R238.) Folsom Chevrolet responded by filing this
Protest, which resulted in a statutory stay of the termination pgnding a determination of “good
cause” under Cal. Veh. Code Sections 3060 and 3061.
5. Pursuant to the Vehicle Code, a ten-day merits hearing was held from January 29,

2018 to February 9, 2018. At the hearing, General Motors had the burden of establishing good cause

'by a preponderance of the evidence. Cal. Veh. Code § 3066(b); Cal. Evid. Code § 115 (defining

“bﬁrdcn of proof™).

6. General Motors called the following witnesses at the hearing:
Michael Stinsdri. Chevrolet Zone Manager, Northem California (RT Vols. 1, 2, 10)
Paul Ryan District Manager, Commercial Sales .(RT Vol. 2)
Leonard Depfez District Manager for Aftersales, Chevrolet (RT Vol. 2)

8
"~ RESPONDENT GENERAL MOTORS LLC’S PROPOSED FINDINGS OF FACT & CONCLUSIONS OF LAW




u—y

=S S R - T, N VR N

o] ~l () Ch oL [P ] [\ -t [ o oo ~1 O wn £ W [\>] p— o

Saul Escalante District Sales Manager, Chevrolet (RT Vol. 2}

Al Giguére Manager, Dealer Network Planning & Analysis (RT Vols. 2, 3)
- Bob Muiter Director, GMNA Order Fulfillment (RT Vol. 3)
Ronald Meier Regional Director, Chevrolet Sales & Service, Western Region (RT Vol.
_ ' 4}

Brian Gaspardo Manéging Partner, O’Neill & Gaspardo. Mr. Gaspardo provided expert
testimony regarding accounting and investment at the hearing. (RT Vol. 4)

Sharif Farhat Vice President of Expert Analytical Services, Urban Science. Mr. Farhat
provided expert testimony regarding dealer network analysis at the
hearing. (RT Vols. 5, 10)
7. General Motdrs also designated and submitted portions of the deppsition testimony of
Lisa Castro, Larry Crossan, Joe Gagliardi, and Rene Schoonbrood. (R250A-D.) |
8. Folsom Chevrolet called on its behalf Marshal Crossan (RT‘Vols. 6-9), Joe Gagliardi
(RT Vol. 8), Larry Crossan (RT Vol. 8), Drew Crossan (RT Vol. 9), Rene Schoonbrood (RT Vol. 9,
Brian Kaestner (RT Vol. I9), and experts Carl Woodward (RT Vol. 6) and Ted Stockton (RT Vols. 7,
10). | |
9. Following the hearing, the parties conducted a joint market drive with ALJ Matteuct,
visiting Chevrolet dealerships in the Sacramento area, as well as driving Route 50 east of Folsom to
Placerville, California. The route is described in the jointly submitted Joint Exhibit J-1.

PROPOSED FINDINGS OF FACT
I. FOLSOM CHEVROLET’S CONTRACTUAL OBLIGATIONS UNDER THE

DEALER AGREEMENT
10. - In 2015, General Motors and Folsom Chevrolet entered into a Dealer Sales and

Service Agreement (“Dealer Agreement”) that grants Folsom Chevrolet the right to sell and service

1| Chevrolet vehicles. (See R201 (Dealer Agreement).) In return, the Dealer Agreement requires

Fblsorn Chevrolet to meet certain standards and satisfy certain obligations, including performance
requirements for sales and customer service, as set forth below.

11.  The 2015 Dealer Agreement replaced a nearly identical agreement signed in 2010.
(RT Vol. 1, 58:1-22 (Stinson).) Dealer Agreements are typiéally renewed in this fashion every five |

to ten years. A franchisor may not refuse to continue a franchise agreement without the franchisee’s -
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consent, expiration of the protest period, or a determination of good cause by the Board. Cal. Veh.
Code § 3060(a).

12, Mr, Crossan had the opportunity to review the Dealer Agfeement with an attorney

| before signing on behalf of Folsom Chevrolet. (RT Vol. 8, 125:17-126:12 (M. Crossan).) However,
he did not do so. (Id.)

A. Purpose of Agreement

13.  The majority of total sales for General Motors are retail sales—approximately 80 to
85% of total sales in a given year. (RT Vol. 2, 458:25-459:16 fGiguere).) However, General Motors
cannot sell its vehicles direct to retail consumers. (Id.; Cal. Veh. Code § 11713.3(0)(1).) Instead, it
must sell its vehicles through a network of independent dealerships (the “dealer network™) that have
their own priorities and preferences, mediated through the Dealer Agreément. o

14. Th‘e Dealer Agreement therefore focuses on retail sales by the dealer. (RT Vol. 2,
45'8:25‘-459_: 16 (Giguere).) Indeed, Mr. Meier, the Regional Directorl for Chevrolet’s Western
Region, testified that the “essence of th[e] agreement is a retail agreement.” (RT Vol. 4, 72:4-10
(Meier).) Mr. Giguere concurred: “[R]etail is the overwhelming majority of the sales and GM is _
dependent upon its dealers primarily. That’s the reason really that we have thousands of dealers in
local communities around the country is to serve the needs of retail customeré.” (RT Vol. 2, 462:2-9
(Giguere).) And Mr. Muiter agreed as well: “You don’t need a dealer in Folsom, California to sell to
fleet customers in Anaheim, California. You can put that dealer anywhere. We do need a dealer in
Folsom, California to address the retail market.” (RT Vol. 3, 11:3-10 (Muiter).)

15.  Fleetand small business customers are covered by a separaté Business Elite
agreenient. (RT Vol. 4, 72:15-18 (Meier).) That is a {Joluntary program offered to dealers who wish
to maximize sales té businesseé, i.e., fleet and small business sales. (RT Vol. 2, 326:19-21 (Ryan).)
Thﬁs, when the Dealer Agreement refers to “customers,” it is reférring to “retail customers of the
dealership.” (RT Vol. 4, 71:14-15 (Meier).)

- B. Area of Primary Responsibility

16.  The Dealer Agreement includes a Notice of Area of Primary Responsibility, which

assigns collections of US Census Tracts to Folsom Chevrolet for which it is the primary retail seller

.10
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of new Chevrolet vehicles. (See R201 (Dealer Agreement) at gl§4.2 {(“Dealer is responsible for
effectively selling, servicing and otherwise répresenting Genera_l Motors Products in the area
designated in a Notice of Area of Primary Responsibility.”).) The éollection of census tracts assigned
to a dealer is principally determined by the geo graphical proximity of the dealership iocation and the
pOpulatibnlcenter of each tract. (RT Vol. 3, 137:4-21 (Giguere).) -Fdlsom Chevrolet is assigned both
an Area of Primary chponsibility (“APR”), an area shared with other Chevrolet dealerships—
roughly, the Sacramento metro area—and an Area of Geographic Sales and Service Advantage
(“AGSSA”), which 1s smaller and specific to Folsom Chevrolet.

17.  The AGSSA .assignment reflects the area where the dealership has a competitive
advantage over other dealerships due solely to geographical proximity and customer convenience.
(RT Vol. 3, 210:7-18 (Giguere).) It is configured based primaﬂly on drive distance along the existihg
road network. (RT Vol. 3, 137:4-14 (Giguere).) It also considers drive time as a secondary proximity

metric. (RT Vol. 3, 137:15-21 (Giguere).) The definition may also be based on buyer behavior data,

also known as “winner” data, which shows “which dealer is selling the most units within a particular.

tract.” (RT Vol. 3, 137:22-138:9 (Giguere).)

18.  General Motors updates APR and AGSSA descriptions and definitions periodically,
including after each census, when census tract information changes across the .country, (RT Vol. 3,
136:6-21 (Giguere).) Aftér any prop‘osed APR or AGSSA change, the. Dealer Agreement provides
that dealers may submit additional information for GM’s review within thirty days. (R201.007 §
42) |

19.  An AGSSA does not prevent or festrict vehicle sales—Folsom Chevrolet is free to
sell vehicles to customers anywhcré 'in the country, and other dealérships are free to sell vehicles to’

customers located in Folsom Chevrblet’s AGSSA. (RT Vol. 2, 473:7—16‘ (Giguere).) However,

! Respondents’ exhibits each contain a Bates-stamped label in the upper-right designating the
exhibit and page number, in the format, e.g. R2XX.0XX. For clarity, citations in this brief will be to
those page numbers, where available.

' : 11
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dealers are restricted from displaying vehicles for advertising purposes in another dealer’s AGSSA.
(RT Vol. 2, 237:21-238:16 (Stinson).) |

C.  Sales Performance & RSI ‘

20.  Article 5.1.1 of the Dealer Agreemeqt states that “Dealer agrees to effectively,
ethically and Jawfully sell and promote the purchase, lease and use of Products by consumers located
in its Area of Primary Responsibility.” (R201.009 § 5.1.1.) Similarly, Article 9 states that “General
Moto‘rs[‘] willingness to enter into this Agreement is based in part on Dealer’s commitment to
effectively sell and promote the purchase, lease and use of Products in Dealer’s Area of Primary
Responsibility.” (/d. at 17 § 9.)

| 21, . In furtﬁerance of this goal, and as authorized by Dealer Agreement Article 5.1.1(f)
(“Dealer agrees {0 . . . comply with the retail sales standardé established by General Motors™),
General Motors has established a measure of sales performance known as the Retail Sales Index
(“RST”). As the name indicates, it focuées on retail sales specifically. (RT Vol. 2, 461:23-462:1
(Giguere).)

22. RSl essentially compares the n‘umbe'r of new retail vehicles sold by Folsom Chevrolet
against the number that it was expected to sell; based on the franchisor’s statewide market
penetration, local market preferences, and the number of new vehicles actually registered in Folsom
Chevrolet’s AGSSA in segments inrwhich GM vehicles compete. (R244 (Farhat Réport) at 20.) An
RSI of 100 indicates that a dealership achieved its sales expectations, i.e., state avérage pcrfofmanbe.
(Id. at T 24.) This method of calculation allows for fair comﬁarisons between dealerships of différent
sizes across the state. (Id. at IO.j |

23.  Article 9 of the Dealer Agreement sets out clear terms by which Foisorn Chevrolet’s
performance will be evaluated and what action may be taken in the event of breach. It states that
“General Motors will provide Dealer with a written report at least annually . . . evaluating Dealgar"s
sales performance,” and provides that “[s]atisfactory performance of Dealer’s sales obligations under
Article 5.1 requires Dealer to achieve a Retail Sales Index-e(]ual or greater than 100.” (R201.017 §
9.) |

: 12 :
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24.  GM has been utilizing RSI since the late 1970s. (RT Vol. 2, 461:17-22 (Giguere).)
Though known by different names, RSI or some variant of it is used throughout the automotive
industty 1o measure dealer sales performance. (See RT Vol. 5, 20:11-21 (Farhat) (“The concept of
sales over expectation is fundamental.”).)

D. Customer Satisfaction

25. In additioﬁ to its provisions regarding sales performance, the Dealer Agreement also
contains requirements relating to customer satisfaction. The Dealer Agreement states that
“appropriate care for the customer will promote customer satisfaction with General Motors Products
and its dealers, ‘whi'ch is critically important to our current and future business success.” (R201.011 §
5.3.) |

26.  Customer satisfaction is typically measured by GM lising two metrics: Purchase and
Delivery Satisfactioﬁ (“PDS”), which relates to a customer’s experience during the purchase process
for a new vehicle, and Service Satisfaction Score (“SSS”), which relates to a customer’s experience
when their vehicle needs warranty repair or maintenance. (RT Vol. 1, 100: 14—. 102:10 (Stinson).)
Dealerships receive separate scores for both PDS and SSS. (RT Vol. 1, 102:20-25 (Stinson).)

27. By signing the Dealer Agreement, Folsom Chevrolet agreed to “énsure that the
customer’s purchase and delivery experience are satisfactory” (R201.009 § 5.1.1(e)), “maximize
customer satisfaction by providing courteous, convenient, prompt, efficient and quality service to
owners of Motor Vehicles, regardless of from whom the Vehicles were purchased” (id. at 10 §

5.2.1), and “promote customer satisfaction with the purchase and ownership experience.” (Jd. at 11 §

3.3)

E. Personal Services -

28.  The Dealer Agreement contains several requirements relating to the Dealer Operator
personally, Wthh is Mr. Crossan (See id. at R201.045; RT Vol 1, 57:10-16 (Stinson).) Spec1ﬁcally,
the Dealer Agreement is also a “Personal Services Agreement, entered into in reliance on the
qualifications, integrity of Dealer Operator . . . and on Dealer’s assurance that Dealer Operator will
provide personal services by exercising full managerial authority over Dealership Operations.”

(R201.006 § 2.) As a result, Mr. Crossan is “respoﬁsible for developing and implementing. policies,

13
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practices and procedures necessary for the Dealer to meet its obligations under this Agreement with
respect to sales, service, customer satisfaction, facilities, and capitalization.” (Id.}

F. ‘A Inventory

29. - The Dealer Agreement requires dealershipé' “to purchase and stock ... a mix of -
models and series of Motor Vehicles . . . in quantities adequate to enable Dealer to fulfill its
obligations in its Area of Primary Responsibility.” (/d. at 14 § 6.4.1.) Because dealers are not
permitted to maintain an inventbry of fleet vehicles, this requirement is specific to retail vehicle
inventory. (RT Vol. 2,314:12-22 (Stinson).) - |

G.  Staffing

30. By signing the Dealer Agreement, Folsom Chevrolet “agree[d] to . . . maintain an
adequate staff of trained sales personnel.” (R201.009 § 5.1.1(a).)

H. Termination | |

31. The Dealer Agreement is terminable at any time by Folsom Chevrolet alone. (Id. at §
14.1.) However, as outlined in Article 13, General Motors may-terminate only upon ébreach of the
Dealer Agreement. The Dealer Agreement expressly contemplates that if “Dealer has failed to
adequately perform its sales or service responsiBilities, including those responsibilities relating to
customer satisfaction and training,” Generél Motors may begin the process which may lead
ultimately to termination. (/d. at § 13.2. |

32.  The termination process includes a written notice of breach, followed by a six month
period to correct or cure the underlying failure(s). (Id.) Should Folsom Chevrolet fail to correct its
performance failures and remain “in material breach of its obligations at the expiration of the period,
General Motors may terminate th[e] Agreement by giving Dealer 90 days advance written notice.”
(Id.) |

II. TIMELINE OF RELEVANT EVENTS
A, 1992-2009: Folsom Chevrolet is Initially Successful

1. Folsom Chevrolet Begins Operating, with GM’s Assistance
33.  Mr. Crossan acquired the Folsom Chevrolet franchise in May 1992, with the support

of Motors Holding, a GM affiliate. (RT Vol. 6, 105:10-13 (M. Crossan).) Motors Holding provided

| ‘ 14
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$750,000 in initial capital, while Mr. Crossan invested $250,000. (RT Vol. 6, 107:5-13 (M.

Crossan).) Mr. Crossan then slowly bought out Moto_rs Holding with profits from the dealership,
culminating in full ownership in the final quarter of 1997. (RT Vol. 6, 109:3-21 (M. Crossan).)

| 34. Folsom- Chevrolet opened in June 1992, taking over from a dealership which had
gone out of business the previous year. (RT Vol. 6, 102:25-103: 10 (M. Crossan).) It was provided
space by GM within the Folsorﬁ Auto Plaza, “probably the nicest bﬁilding built in all of Northern
California at that time.” (RT Vol. 6, 110:8-111:5 (M. Crossan).) GMAC, a GM affiliate, had
financed the Auto Plaza location, and Mr. Croséan estimated that GMAC had lost “somewhere
around $17 million” when the old dealership folded. (RT Vol. 6, 105:14-106:17 (M. Crossan).) GM
nonetheless provided Folsom Chevrolet with “$780,000 worth of parts” from the previous dealership
to get started in its new business. (/d.)

35, In approximately 1997, Mr. Crossan, through a trust, purchased land in what is now

the Folsom Auto Mall. (RT Vol. 6, 113:5-9, 114:7-20 (M. Crossan).) Mr. Crossan initially estimated

the purchase cost of the property at $3.8 or $3.9 million, with the cost to construct the facility at “a

little over $2 million.” (RT Vol. 6, 114:24-115:5 (M. Crossan).) He later testified that it cost $4

million to purchase the property, and “roughly $3 million” to construct the facility. (RT Vol. 6,
146:8-147:4 (M. Crossaﬁ).) The entire project was financed by GMAC. (RT Vol. 9, 23:15-24:12 (M.
Crossan).) .
2, Folsom Chevrolet’s Early Years are Successful

3'6. Folsom Chevrolet moved into its present location in the Folsom Auto Mall in
approximately February 1998. (RT Vol. 6, 112:25-1 13:1 (M. Crossan).) Initially, the dealership was
successful. For example, from 2003 to 2005, Folsom Chevrolet sold more than 1,000 trucks alone
every year. (RT Vol. 8, 224:14-22 -(M. Crossan).) Larry Crossan testified that the dealership sold as
many as l,850\vchicles in one year during this time. (RT Vol. 8, 41:20-42:1 (L. Crossan):)

37.  Despite the high sales overall, the dealership’s fleet sales were lower than they are
today. (RT Vol. 8, 226:13-17, 227:14- 1.7 (M. Crossan).) However, Folsom Chevrolet did sell a lot of

commercial (non-fleet) vehicles at the time, which count as retail sales. (RT Vol. 8, 226:18-227:13

. . 5
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(M. Crossan).) Mr. Crossan testified these sales “made a substantial impact on those truck numbers”:

“That was a big part of what we did.” (Id.)

38.  During this. time, the dealership carried more inventory than it doeé now. (RT Vol. &,
89:12-18 (L. C,rossan)'.) It also had more salespeople, maintaining fo‘ur‘ crews of sevlen salespeople
each, for a total of about 28. (RT Vol. 8,l 89:23-90:2 (L. Crossan).) In addition, Folsom Chevrolet
had a functioning Business Development Center (“BDC”) operating from a single-wide trailer
behind the de.alership, although it was later cut down significantly during the subsequent downturn.
(RT Vol. 6, 200:5-201:3 (M. Crossan); RT Vol. 8, 207:10-208:19.) |

39.  The early 2000s were the dealership’s high-water mark, as its truck sales began
declining in 2004. (RT Vol. 8,227:25-228:3 (M. Crossan).) This was prior té the addition of any
geography, and five years prior to GM’s bankruptcy in June 2009. (RT Vol. 8, 228:4-7 (M.
Crossan).) o -_

3. 2002-2005: The Crossans Operate a Shingle Springs Deal_ership

40.  In 2002, Mr. Crossan and Larry Crossan purchased a Dodge Lincoln Mercury
dealershiﬁ in Shingle Springs, California. (RT Vol. 8, 38:3-6 (L. Crossan).) That store closed within
threé year.s; because “the sales were just not good.” (RT Vol. 8, 38:7-14 (L. Crossan).) Larry Crossan |
testified that part of the problem was that a Dodge dealer opened up in the Folsom A_uto Mall, and “a
large majority” of customers in Shingle Springs Were driving “[r]ight by the Dodge store™ in Shingle

Springs on their way to work. (RT Vol. 8, 80:5-25 (L. Crossan).)

B. 2009-2011: Folsom Chevrolet Agrees to Accept, and is Assigned, Additional

Territory Following Bankruptcy

1. 2009: Folsom Chevrolet Signs the Participation Agreements and Agrees
to Accept Additional Territory | |
4]. In June 2009, in the midst of the Great Recession, General Motors Corporation, or

“Old GM,” faced a difficult deciSion. Ultimately, it was forced to declare bankruptcy. As the

company restructured, it made the decision to close hundreds of poor performing dealers in an

attempt to provide its remaining dealers with increased opportunity for sales and profits. Those

dealerships which were selected to remain, including Folsom Chevrolet, were sent proposed letter

' , . 16 ' _
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agreements known as Participatioq Agreeménts. (R202.001 (June 1, 2009 Participation Agreement)
(“Participation Agreement”).) | '

42. . Thé Participation Agreements required dealers to recognize that given the
restructurin g of the dealer hetwork, the remaining dealers would have significant new opportuni;ies,
but also new responsibilities:

Dealer recognizes that as part of GM’s restructuring efforts, a
significant number of dealers of the same line make as Dealer will be
consolidated. Because this consolidation will result in fewer dealers
representing the Existing Model Lines, the retained dealers,
including Dealer, will have the opportunity to increase sales
significantly. It is therefore vital to Dealer and GM that Dealer agree

to implement additional sales and inventory requirements
necessary for Dealer to be retained in the [new GM’s] dealer network
and for Dealer’s performance to be in line with such increased
opporfunity.

(Id. (emphasis added).) The Participation Agreement further stated:

2. Sales Performance. Dealer recognizes that, as a result of the
consolidation of GM dealers undertaken by GM to strengthen the
dealer network - and increase dealer through-put, Dealer has
substantially more sales opportunities and Dealer must
‘substantially increase its sales of new Motor Vehicles.

(Id. at 2 (emphasis added).) The Participation Agreement also required dealerships to pledge to
increase new vehicle inventory “to meet the increased sales expectations.” (Id.) |

43.  Mr. Crossan signed the Participation Agreement on behalf of Folsom Chevrolet on
June 4, 2009. (/d. at 9.) He also SIgned a follow-up letter sent a few days later, which relterated these

themes:

Given the overall consolidation of GM’s dealer network, improved
and award winning product offerings by GM, and an anticipated
improving US vehicle market over the next few years, dealers will
‘have significant opportunities to increase sales. These sales
increases are necessary to GM and the dealer networks’ viability over
the long term. Our intent is to assist dealers as much as possible to sell
high quality vehicles and provide the best customer service in the
industry. Our expectation for GM dealers is that they will perform
to GM’s sales and customer satisfaction requirements and, over
time, improve their sales performance in line with increased
market opportunities. ' :
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(R203.001 (June 9, 2009 Ltr. from M. LaNeve) (emphasis added).)

'44t Mr. Giguere, who administers geo graphy for all GM dealers in the United States,
testified that his iinderstanding of the message being sent with the Participation Agreemeﬁt was that
“[w]ith fewer dealers than we had beforé, the remaining dealers will ﬁeed to generate more volume.
They’ll need to step up.” (RT Vol. 3, 132:22-133:4, 204:12-20 (Giguére).) Furthermore, “with some
of those dealers that had gone out, there certainly is additional opportunity available that had those
dealers remained, might not necessarily be available to the remaining dealers.” (RT Vol. 3, 204:21-
24 (Giguere) ) It therefore should not ﬁavc been a surprise to dealers when additional territory was
mdeed assigned. (RT Vol. 3, 140:23-141:8 (Giguere).) | |

' 2. 2010-2011: Folsom Chevrolet is Assigned Addltlonal Terrltory and does
not Object

45.  Two Chevrolet dealers in Folsom’s area went out of business durihg the bankruptcy
process. (RT Vol. 3, 204:25-205:19 (Giguere).) Those dealerships were lbcatéd in Shingle Springs
and in Jackson, east and south >of Folsom proper. (Id.) Mr. Crossan learned that these dealerships
would not be going forward within about six months of receiving the Parti'cipeition Agreement. (RT
Vol. 6, 169:10-22 (M. Crossan).)

46.  In December 2010, General Motors notified Folsom Chevrolet that GM was issuing
new APR and AGSSA definitions in light of the “significant reduction in the number of dealers” in
its network post-bankruptcy. (See R204.001 (Dec. 17, 2010 Notice of Proposed APR and AGSSA
Changes).) The noticelsent by GM proposed adding additional territory to Folsom Che\}rolet’s
AGSSA, primarily to the east. (/d. at 5-11.) The new territéry included several large but sparsely
populated tracts, some of which are located in the former Jackson dealer’s AGSSA. (Id.; see also
R290 (USAI Supplemental Rebuttal) at 1 (describing former Jackson AGSSA).) The dealership was _
not assigned the town of Jackson itself. (RT Vol. 10, 62:11-18 (Farhat).) |

47. The December 2010 notice advised Folsom Chevrolet that it was “provided pufsuarit
to Article 4.2” of the Dealer Agreement, and requested that Folsom Chevrolet provide it with “any

relevant information that you want GM to consider before making a final decision regarding this

18
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matter,” (R204.001.) However, Folsom Chevrolet did not respond to the notice or provide relevant
information. (RT Vol. 8, 179:15-19 (M. Crossan).)

| 48.  Yet it appears that other dealers did provide input. Accordingly, General Motors
provided another tentative notice of territory change taking into account the feedback it had
received, which again gave Folsom the opportunity to provide information for GM’s consideration
prior to a final decision being made. (RT Vol. 3, 154:19-25 (Giguere); R205 (Apr. 22, 2011
Tentative Decision of APR and AGSSA Changes).) But like before, Folsom Chevrolet did ﬁot
respond to that notice either. (RT Vol. 3, 155:9-11 (Giguere).)

49.' Asa reéult, General Motors finalized the new assignment on June 29, 2011. (R257

(June 29, 2011 Final Decision of APR and AGSSA Changes).) The first words on the notice sent to

Folsom Chevrolet state, in bold font:

NOTICE TO DEALER: Your franchise agreement is being
modified or replaced. If the modification or replacement will
- substantially affect your sales or service obligations or investment,
you have the right to file a protest with the NEW MOTOR
VEHICLE BOARD in Sacramento and have a hearing in which
you may protest the proposed modification or replacement of your
franchise under provisions of the California Vehicle Code. You
must file your protest with the board within 30 calendar days of
your receipt of this notice or within 30 days after the end of any
appeal procedure provided by the franchisor or your protest
rights will be waived. ‘

(Id.) Folsom Chevrolet did not file a protest to challenge the assignment of this new geography. (RT
Vol. 8, 180:3-16 (M. Crossan).) _
C. 2011-2013: Folsom Chevrolet Fails to Adapt to its New Territory

1. Folsom Chevrolet Makes no Real Changes to its Operations Following the
Recession
50. By signing the Participation Agreement in 2009, Mr. Crossan and Folsom Chevrolet
had agreed to “implement additional sales and inventory rcquirements necessary for Dealer to be
retained in the [new GM’s] dealer network and fof Dealer’s performance to be in line with such
increased opportunity.” (R202.001.) However, Folsom Chevrolet never changed its operations, and

as a result, did not rise to meet the new opportunities presented to it following the bankruptcy.

19
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51.  For example, under impeachment with his deposition transcript, Mr.-Crossan
admitted that Folsom Chevrolet “didn’t change anything” about its operations upon receiving its new
geography. (RT Vol. 8, 183:14-21 (M. Crossan).) Larry Crossan was also impeached on this topic,
admitting that he testified in his deposition that the dealership’s response “[f]lrom an operational
standpoiht” was simply “[s]ell cars and sell trucks.” (RT Vol. 8, 83:1-4 (L. Crossan).) Larry Crossan
then claimed the dealership did start a BDC at this time (RT Vol. 8, 83:5-9 (L. Crossan)), but he was .
contradicted by Marshal Crossan, who twice put the timeframe at 2014 or 2015. (RT Vol. 6, 202:2-4
(M. Crossan); RT Vol. 8, 208:20-22 (M. Crossan).) In any event, there were no additional
salespersons hired, and no specific pricing changes initiated. (RT Vol. 8, 83:10-18 (L. Crossan).) |

2. 2011: Folsom Chevrolet Fails to Take Advantage of the New Opportunity
Available to it |

52, The loss of two neighboring dealers resulted in an increase in 0ppo;tunity for Folsom
Chevrolet. As a result, the number of sales GM expected Folsom Chevrolet to make increased as
well. Specifically, Folsom Chevrolet’s expécted car sales went from 80_‘t0 about 220, while its
expected truck sales went from 200 to about 405. (RT Vol. 10, 39:14-40:1 (Stinson).) This increase
was broadly in iine with other Northern California dealers who are RSI-effective today. (See R289
(Chart of Northern California Dealers); (RT VoI.‘ 10, 40:14-17 (Stinson).)

53. However, unlike those other Northern California dealers, sales at Folsom Chevrolet
never really picked up following the recession. (RT Vol. 8, 42:25-43:2 (L. Crossan).) In fact, to date,
the dealership has never even reached the levels of sales it achieved in 2006. (RT Vol. 8,43:14-16
(L. Crossan).) As a result, the dealership began achieving extremely low RSI numbers. In 2011, the
first year following the assignment of its new territory, Folsom Chevrolét’s RSI'was only 45.1.

3. 2012: Folsom Chevrolet Continues to Struggle

54.  The dealership fared no better in 2012, achieving oniy a 47.40 RS], ranking just
123rd of 135 Chevrolet dealers in the state of California. (See R242A.002 (2012 Sales Performance
Review).) The dealership sold 373 vehicles against an expectation of 787, meaning it sold 414 fewer
vehides than would be éxpected of a stéte-average dealer in 2012. (/d.) This expected leve] of sales

was well below what Folsom Chevrolet sold in the mid-2000s. (RT Vol. 8, 224:14-22 (M. Crossan).)
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55. Among other issues, Folsom Chevrolet’s customers were dissatisfied with the
dealership during this time. Whilé its service scores rated above-average, Folsom Chevrolet’s “top
Box” PDS score was below the Zone, Region, and Division in 2012, indicating that customers were
not happy with the new vehicle purchasing experience. (See R268.006 (CSI bealer_ Summary).) As a
result, the dealership’s customer loyalty scores—which indicate what proportion of purchasers return
to the dealership for a second vehicle—were very low, consiétently ranking Below the District, Zone,
Region, and Nation. (R241A.001 (2012 Dee_ﬂer Sales Loyalty Report).) This low level of customer
loyalty is concerning. (RT Vol. 2, 423:14-16 (Escalante).)

56.  Folsom Chevrolet v\}as, however, quite profitable, recording a profit of $305,878 in

2012. (See R243A.001 (2012 Operating Report) at line 63.) It also paid Mr. Crossan a $288,000

salary, as well as paying $1,100,700 in rent and $137,436 in taxes for properties owned by Mr.

Crossan. (R243A.002 at lines 8, 41, 45.) The dealership made.much of its money by selling to fleet

customers, as its sold more trucks fleet (241) than retail (183), even as the fleet trucks earned a
higher gfoss profit per unit for the dealership than retail ($1,541 vs. $1,270). (R243A.OOS at lines 41,
43.) All told, nearly half the dealership’s new vehicle gross profit in 2012 came from fleet sales.
(P185 (Stockton Report) at 80, App. p. 12.) ' |
4. | 2013: Folsom Chevrolet Fails to Meet RSI or Explain why its Territory is -
Inaccurately Assigned
a. Folsom Chevrolet Ranks Nearly Last in the State
57. Folsom Chevrolet continued to experience struggles with sales performancé in 2013.
It made just 370 sales against an expectation of 904, a shortfall of 534 units. (R242B.002 (2013
Sales Performance Review).) Again, this expectation was less than .Folsom’s sales in the mid-2000s.
(RT Vol. 8, 224:14-22 (M. Crossan).) The result was an “unsatisfactory” RSI 6f 40.93, ranking it
129th of 133 dealers, nearly dead last in the state. (Id.)
58. | The dealership’s issues were largely similar to the previous year, including with
regards to customer satisfaction. It remained below average on the PDS measure of customer

satisfaction during new vehicle purchases. (R268;005 .) And its customer loyalty measures continued

| to rate lower than the District, Zone, Region, or National Averages. (R241B.001.) Further analysis
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indicates that Folsom Chevrolet was primarily losing customers to its competitor Chevrolet dealers,
including John L. Sullivan (7 customers gained and 12 lost, for a net of -5), Maita Chevrolet (-6),
and Kuni Chevrolet (44). (R241B.002; RT Vol. 2, 427:3-1 (Escalante).) Many Folsom Chevrolet
customers also defected entirely, with a het loss of 14 customers to Ford. (R241B.002; RT Vol. 2,
428:6-8 (Escalante).) |

| 59.  Once agam, however, the dealershlp was profitable, recording a profit of $157,922 in
2013. (See R243B.001 (2013 Operating Report) at line 63.) It continued to pay Mr. Crossan a
$288,000 salary, and paid slightly more—§$1,140,100—in rent and $46,411 in taxes for propertieé
owned by Mr. Crossan. (R243B.002 at lines 8, 41, 45.) The dealership continuéd to earn much of its
money by selling to fleet customers, as its again sold more trucks fleet (231) than retail (199), but
that year the dealership earned an unusually high gross profit per unit in retail ($2,078). (R243B.005
at lines 41, 43.) As a result, approximately 41% of the dealership’s new vehicle gross proﬂt in 2013

came from fleet sales. (P185 (Stockton Report) at 80, App. p. 12.)

b. April 2013: Folsom Chevrolet Threatens to Protest the Change to its
.Territory |

60.  OnJanuary 22, 2013, General Motors advised Folsom Chevrolet that it was
reaésessi‘ng the territory assignments for every dealer in the network. (R206.001 (Jan. 22, 2013
Notice of Tentative Decision)f) This action was undertaken as a résult Qf nationwide‘ updates to ‘
census tract definitions made By the U.S. Census Bureau following the 2010 U.S. Census (/d.) The
effect of the updates by the Census Bureau were to subdivide some tracts assigned to Folsom
Chevrolet, increasing the total number froﬁl 60 to 74, but resulting in no real change to the actual
boundaries of the dealership’s AGSSA. (RT Vol. 3, 159:25-162:13 (Giguer‘e); compare R206.QO'9
(then-Current AGSSA) with 11 (Proposed AGSSA).)

61. Nonetheless, the notice again advised Folsom Chevrolet that it was “provided
pursuant to Article 4.2 of the Dealer Agreement, and requested that Folsom Chévrolet provide it
with “any relevant information that jrou want GM fo consider before making a final decision
regarding this matter.” (R206.001.) Aﬁy such information was due “as soon as-possible, but no later

than thirty (30) days from your receipt of this latter.” (Id.) However, and like before, Folsom
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Chevrolet did not respond to this notice or file an administrative protest within thirty days. (RT Vol.
8, 184:1-17 (M. Crossan). |

62.  Mr. Crossan did send a letter to General Motors, but not until April 9, 2013—nearly
tWo monthsrafter the expiration of the contractual deadline to resp-ond. (See R281.002.) In that letter,
Folsom Chevrolet objected to GM’s burporfed “tentative decision to significantly expand Folsom
Chevrolet’s APR and AGSSA.” (Id.) However, the dEaIer.ship‘ had already be;an assigned thé _
geography at that point; approximately a year and a half earlier. (RT Vol. 8, 184:18-185:12 (M.
Crossan).)

63.  The letter also-provided a list of areas which Mr. Crossan asserted Folsom Chevrolet
should not be held responsible for. (R281 002.) Yet a map of those areas indicates that none were
within Folsom Chevrolet’s existing AGSSA meaning the dealersh1p was not being assessed on sales
performance in those areas. (See R281.001 (mapping locations against AGSSA); RT Vol. 3, 164:5-
165:20 (Giguere).) Folsom Chevrolet nonetheless threatenied that it would file a Protest with the
New Motor Vehicle Board if GM attemptéd to “revise our APR and AGSSA as prdposed.” (R281 at
3.) As noted above, Folsom Chevrolet filed no such protest, |

64. - Despite the lateﬁess of the submission and the fact that it raised generally inapplicable '
concerns, General Motors agreed to review Folsofh Chevrolet’s geography again. (See R207 (Apr.'l.
10, 2013 Ltr. to M. Crossan)..) Mr. Giguere was involved in the review, (RT Voi. 3,167:10-11
(Giguere).) |

65.  Because Folsom Chevrolet had not identiﬂed céncerns with any of the census trﬁcté
assigned to its AGSSA, the first step for GM and Mr. Giguere was to attempt to identify or interpret’
which assigned census tracts shquld be reviewed. (RT Vol. 3, 173:4-23 (Giguere).) Typically, in
those situations, GM wil_l speak with the Zone Manager to get more information, and will also’
review any perimeter tracts that might be’implicated in the dealer’s communication. (RT Vol. 3,
218:2-219:3 (Giguere).) In this case, because Mr. Crossan’s letter had expressed concern with
communities to the west of the dealership (see R281.001), GM reviewed census tracts along Folsom
Chevrolet’s western perimeter. (Compare R261 (April 10, 2013 Review Summary) (tract nl..lrnbe_rsl

reviewed) with R206.011 (mapping tract numbers to Folsom Chevrolet’s AGSSA).)
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66. ~ The results of the review are summarized in Exhibit R261, which provides drive
distance to the nearest dealership, drive time, and buyer behavior data for every tract considered.
(R261 (April 10, 2013 Review Summary).) The chart was compiled by an analyst, who identiﬁed
two census tracts which needed additional review and potential reassignment. (RT Vol. 3, 171:22-
172:6 (Giguere).) General Motors concurred with the analyst’s assessment, and ultimately
re;assigned those two tracts. (RT Vol. 3, 172:7-173:8 (Giguere).) prever, GM determined that the
refnaining tracts were appropriately assigned to Folsom Chevrolet. (R261.)

67.  General Motors issued a reviégd tentative notice to Folsom Chevrolet which 'proposed
removing those two tracts from the fringes of the dealership’s AGSSA. (R208 (May 31, 2013 Notice
of Proposed APR and AGSSA).) Because of the revisions, General Motors again reminded Folsom
Chevrolet of its opportunity to provide information to GM pursuant to Article 4.2 of the Dealer
Agreement. (/d. at 1.) Folsom Chevrolet did nlot respond to or provide any additional information in
response. (RT Vol. 8, 189:3-16 (M. Crossan).j | ‘

68.  Hearing nothing further, on September 16, 2013, General Motors notified Folsom
Chevrolet that it had finalized its AGSSA éssignment. (R209 (Sept. 16; 2013 Final Decision of APR
and AGSSA).) The first words oh_the notice sent to Folsom Chevrolet again stated, in bold font, that
it had the right to file a protest. (/d.) However, despite its earlier threat, Folsom Chevrolet did not file

a protest in response to the changes in its AGSSA. (RT Vol. 8, 189:17-190:2 (M. Crossan).)

D. 2014: Folsom Chevrolet is Placed in the Performance Improvement Program

- due to Sustained Underperformance

1. ~ Jan./Feb. 2014: Saul Escalante Begins Calling on Folsom Chevrolet
69.  In 2014, after years of underperformance in both RSI and CSI, General Motors began
taking steps to assist Folsom Chevrolet improve its performance. In Janvary or February of that year;
District Sales Manager Saul Escalante, newly assigned to the Sacramento area, began‘call-ing on the
dealership to offer his assistance. I(RT Vol. 2; 370:22-371:15 (Escalante).) Mr. Escalante would
proceed to viéit the dealership in person nearly every week for the next four years—roughly 200

times in total. (RT Vol. 2, 373:5-21 (Escalante).)
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70.  Mr. Escalante said that this frequency of visits is “very high compared to the rest of
the stores or dealers that I call on.” (RT Vol. 2, 373:8-11 (Escalante).) Mr. Escalante testified that he
visited so often because he “became very interested in helping them improve their sales and their
customer satisfaction scoring.” (RT Vol. 2, 373:12-15 (Escalante).)

2. March 2014: Folsom Chevrolet Finishes Renovations

71. | Starting in 2013, Folsom Chevrolet performed renovations on its facility, at a cost Mr.
Crossan estimated to be approximately $800,000 to $900,000. (RT Vol. 9, 30:1-7 (M. Crossan).) Thé
construction took approximétcly six months. (RT Vol. 6, 121:4-8 (M. Crossan).) Mr. Crossan has
asserted at various times, including in writing, that construction was not finished until “late 2014.”
(See, e.g., R226.002.) However, a letter sent by the dealership in March 2014 demonstrates that
construction was finished earlier than Mr. Crossan claims. (R287 (March 13, 2014 Ltr.).) The letter
is from Larry Crossan to Gensler, architects working with GM to remodel dealership facilities. (RT -
Vol. 9, 33:1-12 (M. Crossan).) The letter from Folsom Chevrolet states that “[a]s the pictures
indicate, construction is complete.” (R287.) It is therefore clear _that construction was complete by no
later than March 13, 2014.

72. _ .Mr. Crossan noted that at the time that letter was sent, the dealership was still missing
a sign. (RT Vol. 9, 49:10-50:24 (M. Crossan).) However, that sign was installed Within the next six
to eight weeks. (/d.) Furthermore, it was not the “big arch sign” that marks the presence of a
Chevrolet dealership, but a smaller one—in fact, this was a brﬁnd sign that Folsom Chevrolet had
never previously had installed at the facility at all. (RT Vol. 9, 49:10-50:15 (i\/[. Croséan).)

3. June 2014: Folsom Chevrolet is Placed in the Performance Improvement
Program and Receives Additional Resources and Support

73. On June 10, 2014, foilowing years 6f underperformance in both sales and customer
satisfaction, Folsom Chevrolet was placed in GM’s performance improvement program. (R211 (June
10, 2014 Ltr.); RT Vol. 1, 113:10-16 (Stinson); RT Vol. 2, 371:25-372:8 (Escalante).) As part of the
process, Folsom Chevrolet was §isited quarterly by its Zone Manager, Mike Stinson, and Mr.
Escalante, who talked through Folsom Chevrolet’s concerns and offered advice for how the |

dealership could improve. (RT Vol. 1, 112:20-113:1 (Stinson).) Occasionally, District Service
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Manager Leonard Deprez would join the meetings as well. (RT Vol. 1, 112:20-1 13:1 (Stinson).)
These meetings were in addition to Mr. Escalante’s weekly visits. (RT Vol. 1, 113:2—9 (Stinson).)
74; ~ On the same day, General Motore presented an in-depth analysis of Folsom
Chevrolet’s operations, known as a POP meeting, at the dealership. (RT Vol. 1, 123:8-15 (Stinson).)
The analyses compares a deelership’s financial data versus two composite sets of other dealers: the

13 other Chevrolet dealers in the Sacramento market, and the 80 best Chevrolet dealers in the

‘Western Region. (RT Vol. 1, 115:12-116:1 (Stinson); R263.014 (POP Report).) Mr. Stinson attended

the meeting, along with Mr. Escalante, Mr. Deprez, and Steve Griffin, a Chevrolet Dealer Network

Manager for the Western Region. (RT Vol. 1, 122:16-122:22, 118:3-5 (Stinson).)

75.  The goal of the POP meeting was 1o ﬁnd ways for Folsom Chevrolet to improve its
operations by spotlighting potential issues. (RT Vol. 1, 116:9-20 (Stinson).) It lasted approximately
four hours. (RT Vol. 1, 123:16-17 (Stinson).) The POP Report revealed a number of ways in which

the dealership was an outlier compared to the composite groups:

o Used/New Vehicles Sales: The dealership sold nearly twice as many used cars as new
' cars, while the industry standard is 1:1. (R263 013; RT Vol. 1, 124:7-126:8 (Stinson).)

¢ Rent: Folsom Chevrolet pays significantly more in rent per new unit—more than two
thousand dollars more, on average—than do the composite groups, even the composite
made up of other Sacramento dealers. (R263.015.) Mr. Stinson testified this rent is
“really high,” particularly since it is going solely to Mr. Crossan as the landlord. (RT Vol..
1, 126:14-127:13 (Stinson),) .

» Total Retail Sales: Folsom Chevrolet sells hundreds of fewer retail vehicles per year
than do the composite groups, again including the composite made up of other
Sacramento dealers. (R263.030; RT Vol. 1, 129:1-21 (Stinson).)

» Gross Profits: Starting in 2013, Folsom Chevrolet began earning (or keeping)
significantly more gross profit per new retail vehicle than the composite groups.
(R263.038; RT Vol. 1, 129:22-130:25 (Stinson).) Mr. Stinson testified that higher gross
profit typically leads to fewer sales. (RT Vol. 1, 131:1-22 (Stinson).) The gross profit was

- particularly high on new trucks, the area where Folsom Chevrolet experiences the
greatest shortfall. (R263.039; RT Vol. 1, 132:6-132:15 (Stinson).)

In addition, even excluding fleet units, Folsom Chevrolet earned thousands more in
variable gross profit per new unit than the composites. In 2013, the dealership earned
$8,361 per unit, versus $5,098 and $5,351 for the composite groups. (R263 079; RT Vol.
1, 134:4-15 (Stinson).)

e PDS: The dealership was below the Zone and Region average in PDS for the prior two
years. (R263.133; RT Vol. 1, 136:2-137:2 (Stinson).)

26
RESPONDENT GENERAL MCTORS LLC’S PROPOSED FINDINGS OF FACT & CONCLUSIONS OF LAW




e = o e =T ¥, B . ¥

10.

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

e Sales Compensation per Retail Unit: The dealership paid its salesmen an unusually
high amount of compensation on each sale compared to the composite groups,
particularly for new vehicles. (R263.069; RT Vol. 2, 278: 4 11 (Stinson).)

o Retail Sales per Expected: The dealershlp was making only a fraction of the sales
expected given the opportunity available to it, while both composite groups exceeded
their expected sales easily. (R263.150; RT Vol. 1, 137:21-138:15 (Stinson).)

¢ Losses vs. Competitors: An email from Mr. Griffin, sent during the run-up to the POP
meeting, indicates that General Motors was also concerned because the Ford dealer in the
Folsom Auto Mall was outselling Folsom Chevrolet 4:1, and the Chrysler dealer was
outselling them 3:1. (R210.) In fact, Ford made over 1600 retail sales in 2013, the -
previous year, while Chrysler made 1200. (/d.; RT Vol. 1, 118:25-119:5 (Stinson).)
Folsom Chevrolet, meanwhile, had made just 370 retail sales against an expectation of
904, (R242B.002 (2013 Sales Performance Review).)

76. Around this time, GM also paid for Folsom Chevrolet to receive assistance from a
third party consultant, Maritz. (RT Vol. 1, 139:1-141:8 (Stinson).) Mr. Stinson personally selected

Folsom Chevrolet to receive this assistance because he believed it would help them improve their

‘business and better capture the opportunity available to them. ({d.) GM continues to pay for Maritz

to visit the dealership today. (Jd.)

77. - By the second meetiﬁg in August 2014, Mr. Stinson had identified a.ﬁd investigated a
key component of Folsom Chevrolet’s st_rugglés: its use of inventory to make lucrative fleet sales.
(RT Vol. 1, 146:13-147:4, 149:1-151:1 (Stinsoﬁ); Vol. 2, 283:22-284:16 (Stinson).) Typically, fleet
customers order vehicles through dealers to be built by GM, and receive their vehiclés in 6-8 weeks.
(RT Vol. 1, 147:15-148:25 (Stinson).) However, Folsom Chevrolet was sfmply selling their existing
retail units to those fleet customers, which takes time to be réplenished. (RT Vol. 1, 149:1-151:1
(Stinson).) The result is that “instead of the fleet customer waiting 6 to 8 weeks for that unit . . . the -
[retail] customer then wait[s] 6 to 8 weeks for those vehicles to be in the retail inventory.” (Id.)

78.  Once GM learned of these practices in 2014, Mr. Escalante began requesting the
dealership halt .its practice of selling and trading retail units for fleet customers, protesting to
Marshal Crossan, Larry Crossan, and former em.ployee. David Shirley. (RT Vol. 2, 443:3-15
(Escalante); see also RT Vol. 2,398:10-14 (Escaiante) (“I fought it fof so long.”).) GM also
suggested that Folsom Chevrolet increase its inventory to combat the imbalance created by this
practice. Thus, part of the business plan reviewed at the August 4, 201;1 quarterly meeting involved

Folsom Chevrolet “Increas[ing] inventory levels by 30% in key segments, Silverado, Cruze, and
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Malibu.” (R212.002.)‘The dealership also committed to fully implementing a BDC, which at that
time was ongoing. (Id.) However, as described below, both the use of inventory for fleet sales and
the BDC would continue to be problematic for the dealership for ‘years.
| 4. 2014 Results: Folsom Chevrolet Fails to Meet Dealer Agreement
Requirements |

79.  Despite GM’s assistance, Folsom Chevrolet failed to meet its obligations for both
sales and customer service in 2014. On the sales side, Folsom Chevrolet made 428 sales against an
expectation of '963, a shortfall of 535 units. (R242C.002 (2014 Sales Performance Review).) The
result waé an “unsatisfactory” RSI of 44.44, ranking it 124tﬁ of 128 dealers, again nearly last in the
state. (Id.) Once again, this expectation was less than the salés made by Folsom Chevrolet in the
mid-2000s. (RT Vol. 8, 224:14-22 (M. Crossan).)

80.  With regards to customer satisfaction, Folsom Chevrolet fell backwards considerably.
It remained below average on the PDS measure of customer satisfaction dufing new vehicle
purchases. (R268.004.) However, unlike prior years, it also performed extremely poorly on the SSS
measure relating to service satisfaction, scoring just a 65.4, compared to the prior year’s scbrc of

83.1. (Id. at 5.) Evidence at the hearing confirmed that 65 represents a low score. (RT V01.. 1,

156:22-25 (Stinson); RT Vol. 2, 356:6-7 (Deprez).)

8l.  Meanwhile, Folsom Chevrolet’s customer loyalty measures continued to rate lower
than the District, Zone, Region, or National'Avc'rages. (R241C.001.) The dealership’s onalty rate
bottomed out in early 2014, reaching as low as 5 to 6 pefcent—meaning only 1 in 20 customers who
pﬁrchased a vehicle from Folsom Chevrolet were returning to purchase there again. (RT Vol. 2,
429:15-24 (Escalante).) Data indicates that many of those customers were going to other Chevrolét
dealers in the area, particularly John L. Sullivan and Maita Chevrolet. (R241C.002.) The number ohe
model of vehicle tinose defecting customers purchased—27 total, as many as .th'e next three models
combihed—was the Chevrolet Silverado. ({d.) |

82. - The dealership remained profitable, recording a profit of $115,499 in 2014. (See
R243C.001 (2014 Operating Report) at line 63.) It continued to pay Mr. Crossan a $288,000 salary,

paid slightly more—$1,143,600—in rent, and paid $70,400 in faxes for properties owned by Mr.
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Crossan. (R243C.002 at lines 8, 41, 45.) The dealership continued to earn much of its money by
selling to ﬂeet‘eustomers, as it sold far more fleet trucks (408) than retail (256), although Folsom
Chevrolet again Held out for an unusually high gross profit per unit in retail ($1,914). (R243C.QOS at
lines 41, 43.) More than half of the dealership’s new vehicle gross profit in 2014 came from fleet
sales. (P185 (Stockton Report) at 80, App. p. 12.) |

E. 2015: Folsom Chevrolet Fails to Improve and Receives a Notice of Breach and .
Accompanying Cure Period

1. Jan.-May 2015: GM Contihues to Offer Additional Assistance

83.  Throughout 2015, General Motors continued to offer resources and assistance to
Folsom Chevrolet, in the form of weekly visits from Mr. Escalante, querterly meetings with Mr.
Stinson and other GM representatives, and counseling by Maritz. In addition, Mr. Stinson and M.
Escalante also weﬁt out of their way te assist the dealership informally. For example, on April 13,
2015, Mr. Stinson was notified that a company was holding an electric vehicle event in Sacramento,
andlreferred the cdmpany to Folsom Chevrolet to help them showcase their electric cars. (R219.001)
Similarly, a May 28, 2015 e-mail from Mr Stinsen 1o Mr.\ Crossan shows Mr. Stinson referring a
potential customer for a Chevy Silverado to Folsom Chevrolet. (R282.001.) - |

2. May 2015: GM Issues Notice of Breach and Provides Supplemental
Allocation for the Cure Period

,84. Despite GM’s considerable efforts.to assist Folsom Chevrolet before and during
2015, the dealershlp nonetheless failed to materially improve its performance. As a result, in May
2015, after months of fruitless efforts, General Motors delivered a letter to Mr. Crpssan informing
him that Folsom Chevrolet was in breach of its obligations under the Dealer Agreement. (See R221
(May 19, 2015 Ltr. to M. Crossan) (“Notice of Breach™).) The Notice of Breach advised Folsom
Chevrolet that its sales and customer satisfaction performance were below the levels required by the
Dealer Agreement, and provided a six-month period for Folsom Chevrolet to cure the breaches. (1&.)
The letter was hand-delivered by Mr. Stinson. (RT.Vol.‘ 1, 159:18-22 (Stinson).)

85. . Along with the Notice of Breach, General Motors offered supplemental aIloCzl_tien to

Folsom Chevrolet—an additional allotment of new Chevrolet vehicles that could provide an
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immediate sales boost, as well as driving further allocation in the future. (See P1‘301—003 (May 27,
2015 Supplemental Aliocation Worksheet).) Folsom,Chevrolét was provided supplement;':ll
allocation of up to 115 new Chevrolet vehicles, including “hot” models. (Id.)

86.  There Was some unéertainty at the hearing regarding the timing of when the
supplemental allocation arrived. For example, Mr. Crossan testified that the order was placed by

June 1, 20135, and it took “almost 2-1/2 months before we got all that type of inventory in.” (RT Vol.

7,229:22-230:11 (M. Crossan).) That would put the date of receipt in mid-August, which aligns with

a quarterly contact Jetter written by Mr. Stinson in which he describes the majority of the
supplemental allocation arriving by the time of the meeting—August 18, 2015. (R231.001-2; see
also R229.003 (Aug. 21, 2015 Ltr.) (“Supplemental Allocation Discussion: All of the units ordered
should arrive in August 2015%).) It also aligns with the dealership-produced “Retail v. Fleet” chart,
which shows a large increase in retail units in August 2015. (R264.) And it fﬁrther aligns with notes
taken by Saul Escalante on July 21, 2015, which stated that"‘[m]ost” of the “product . . . appears to
be céming in Late August.” (R254.) '

87.  Drew Crossan nonetheless testiﬁed that the supplemeﬁtal allocation di'd not arrive
unﬁl September or October, although he conceded that “it was rolled in with our normal allocation”
and so “we didn’t have any ability to distinguish between the two.” (RT Vol. 9, 134:5-22 (D.
Crossan).) In any event, it is undisputed that Folsom Chevrolet never requested an extension of thé
cure period, whether for the purportedly late arrival of supplemental allocation or any other reason. |
(RT Vol. 9, 75:4-76:1 (M. Crossan).) Furthefmore, the dealership"s monthly sales numbers do nbt
reflect any particular trend during this time, as sales were roughly flat between August and
November 2015, and notably low in the beginnin}_;,r 0f 2016. (See R270.)

3. Cure Period: Folsom Chevrolet Finally Begins Making Changes, but
" They are too Little, too Late
a. The Dealership Finally Lets go of David Shirley

' 88.  Following receipt of the Notice of Breach, Folsom Chevrolet finally began taking
action to address some of the issues plaguing the dealership, but its efforts were too little, too late.

For example, at some point in 2015, Folsom Chevrolet finally let go of its longtime General Sales
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Manager, Mr. David Shirley. (RT Vol. 8, 135:1-12 (M. Crossan); RT Vol. 2, 418:11-16 (Escalante)

(Mr. Shirley still employed by the dealership as of April 30th, 2015).) Mr. Shirley often frustrated
progress at the dealership, as he would agree to tasks during Maritz meetings—such as creating a
BDC, hiring a CSI manager, or reviewing leads and manifest lists—he then failed to implement. (RT
Vol. 2,410:21-412:13 (Escalante).) According to Mr. Crossan, by the time Mr. Shirley was let go,
he had openly stopped doing his job; “he was not engaging in the way that he was supposed to.” (RT
Vol. 8, 135:13-136:4 (M. Crossan).) | |

89. Mr. Escalante testified to a convcrsatioﬁ between himsélf, Mr. Stinson, and Mr.
Crossan, in which the GM representatives suggested that “a new general sales manager would be a
possibility to help improve operations at the deaiership.” (RT Vol. 2,413:3-17 (Escalante).) But it
took quite some time after that for Folsom Chevrolet to act, as the conversation occurred was “‘way
before [Mr. Shirley] was fired.” (Id.) It appears even Mr. Shirley agreed Folsom Chevrolet acted
slowly; when he was fired, he told Mr. ‘Cross‘an that he “should have let him o six months earlier.”
(RT Vol. 8, 136:5-11 (M. Crossan).)

90. The dealérship saw immediate benefits after Mr. Shirley was finally let go. Drew
Crossan testified that when he started out, “all the m.arketing was mnning through David Shirley.”
(RT Vol. 9, 142:2-23 (D. Crossan).5 When Félsom Chevrolet finally brdught in an outside company,
D_rew Crossan described it as “[o]ne of the biggest changes™” and “a turning point.” (Id.) It also
permitted the dealership to revamp its Internet presence. Drew Crossan admitted, uhder
impeachment with his deposition transcript, that “once David left, it kind of opened up the doors” to
revamping the dealership’s website, and he “[a]bsolutely” noticed a positive change at that time. (RT
Vol. 9, 157:19-158:20 (D. Crossan).) Phone calls and leads both increased following that change,
and sales have picked up since then. (RT Vol. 9, 158:18-159:2 (D. Crossan).)

| b. The Dealership Finally Begins Discounting its Vehicles

91.  Folsom Chevrolet also began a successful pickup truck prorﬁotion—lO% off MSRP
for Silverados—at the start of the cure period. (RT Vol. 9, 142:24-143:2 (D. Crossan).) According to
Drew Crossan, the prbmotion “[a]bsolutely” had an impact in sales, as well as a longer-term effect of

increasing the dealership’s sales rate and therefore its available inventory. (RT Vol. 9, 135:6-136:18
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(D. Crossan).) He further testified: “what we found is that as your inventory grows . . . the customers
will come. So as our inventory has grown, more people will see it and more people come to it.” (Jd.)
Mr. Crossan confirmed that the promotion “basically workéd, because during this pericd of time, we
started to increase the truck sales.” (RT Vol. 7, 221:20-223:1.) He further stated that “[t]he number
of frucks that we had sold obviously jumped substantially over that period of time.” (RT Vol. 7,
224:18-225:1 (M. Crossan)) ) |

C. The Dealership Fails to Implement an Effectﬁe BDC

92.  Folsom Chevrolet’s aggressive promotion on Silverados and decision to let g0 of Mr.
Shirley were positive changes. However, they were undermined by its failure to fully implement
other suggestions. Chief among these was Folsom Chevrolet’s inability to staff a fully functional
BDC, which, és discussed fufther below, is criticél to a modern dealership. Setting up a BDC and
setting appointments was the primary advice of the Maritz consultants who called on Folsom
Chevrolet. (RT Vol. 2, 410:1-411:11 (Escalante).)

93. It was also a frequent topic of conversation between Mr. Escalante and Folsom
Chevrolet. In fact, Mr. Escalante grew so frustrated by the dealership’s poor follow-through that he
kept notes of discussions from several meetings in July and August 2015 (R254; RT Vol. 2, 382:3-
382:22 (Escalante).) The notes reflect that on July 10th, the dealership had no BDM (BDC
Manager), and he spoke with Mr Crossan about adding one. (R254.) Mr. Escalante further stated ‘
that “[t]he current poor appointment rates followed by challénged sales seems to be the primary
reason traffic is so slow.” (Jd.) Notes from the following two weeks indicate that no BDM was hired,
and “[n]Jo ETA” was offered as to when one would be hired.” (Id.) |

94.  These conversations occurred during the cure period, when the dealership should
have felt a sense of urgency to hire a BDM. (RT Vol. 2, 384:1-7 (Eséalantej.) Mr, Escalante also
noted that he had similar discussions both before and after those dates. (RT Vol. 2, 384:8-19

(Escalante).)

d.  The Dealership Fails to Reform its Fleet Practices
95, In addition .to its failure to implement a BDC, Folsom Chevrolet also failed to

reform—or even try to reform—its fleet practices during the cure period. In fact, Mr. Schoonbrood
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testified that neither Marshal nor Larry Crossan have asked him to change the fleet department’s
operations within the last five years. (RT Vol. 9, 209:16-20 (Schoonbrood).) As a result, the
dealership’s inventory became increésingly imbalanced, towards fleet-type units—and away ffom :
fhe most attractive in\}entory.

| 96.  For example, Mr. Stinson noted in a J anuarjr 2015 meeting that the dealership had
enough vehicles in inventory overall to meet its sales goals. (R217.002.) However,- it became
apparent upon closer insﬁection that the overall iﬁventory numbers were hiding “pockets of
deficiency” in key vehicle lines like Silverado. (RT Vol. 1, 146:5-12 (Stinson).) In fact, Mr. Stinson
called the number of Siiverados at this time a “glaring” préblem for the dealership. tR_T Vol. 2,
2951: 16-24 (Stinson).)

97.  The “Retail vs. Fleet” chart produced by Folsom Chevrolet confirms that inventory
imbalance Was a major issue around the time of the cure period. (R264.) In Juné 2015, the clealership‘
had just 96 retail units in‘ stock, against 297 units earmarked as “ﬂeet.”‘ (Id.) This ratio is “unusually
highly skewed towards fleet units.” (RT Vol. 2, 392: 18-24 (Escalante).) Other Business Elite dealers
more typically carry around 7-9% fleet-type units. (RT Vol. 2, 394:5-13 (Escallante).) Folsom
Chevrolet argued in responsé that the chart includes some vehicles which were true fleet orders—
such as vehicles sold to Solar City—but it is'clear that such orders cannot represent the entirety of
thatlcategory, as the number of fleet units remains high across 2014-2016. (R264; RT Vol. 6,
240:15-241:17 (M. Crossan).) o

4. July 2015: Folsom Chevrolet Again Dis¢laims its Assigned Territory -

98.  In July 2015, during the cure period, Mr. Crossan wrote another letter, this time to
Mr. Sullivan, the Regional Director. (R226 (July 14, 2015 Ltr.).) Mr. Crossan referenced the
concerns he made in his April 2013 lcttér, and stated that “the recent expansion of our APR and
AGSSA” had increased its sa_les expectations to unsustainable levels. (d.) However,'it had been
nearly four years since that territory was first assigned to Folsom Chevrolet. (RT Vol. 8, 190:17-
191:5 (M. Crossan).) It was also nearly two years after GM’s September 2013 modification to its
AGSSA. (RT Vol. §, 190.: 10-16 (M. Crossan).) And of course, the expectation was less than Folsom
Chevrolet’s sales in the mid-2000s. (RT Vol. 8, 224:14-225:1 (M. Crossan).) General Motors
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nonetheless reviewed the dealership’s territory once again, and confirmed it was correctly
configured. (R230 (Aug. 21, 2015 Ltf.).) Mr. di’guere was also involved in that review, and
deterhﬁned that “no changes were necessary to the dealer’s geography.” (RT Vel. 3, 180:16-24
(Giguere).)

99. The July 2015 Ietfer is noteworthy because it contains admissions by Mr. Crossan that
its fleet department activities were harming its.retail sales. Specifically, Mr. Crossan stated that “our
large number of fleet sales dirﬁinishes our inventory levels and adversely impacts our ability to make
additional ;etail sales.” (R226.002.) He also described Folsom Chevrolet as “a victim of its own
success es an elite GM fleet sales dealership,” because “we consistently struggle to maintain the
inventory necessary to achieve our retail sales goals.” (Id.) As Mr. Crossan put it during his
testimony, “we had been asking for additional inventory to help in that particular case because . . .
sbme of what would be considered a custom fleet that had been [sic] impacting our total sales.” (RT
Vol. 8, 192:18-193:4 (M. Crossan).) Again, however, there were no internal requests to Mr.
Schoonbrood at this time to change his practices. (RT Vol. 9, 209:16-20 (Schoonbrood).)

100.  The letter further states that “GM currently has the best product line I've seen in my
23 jears as a Chevrolet dealer.” (R226.002.) It also notes that Folsom Chevrolet has “increased our
sales staff to 12” and intended “to grow this number to 18.” (Id.) | | |

5. August 2015: GM Holds a Meeting with Mr. Crossan at the Regional
Office |

101. As a final push, GM held a meeting with Mr. Crossan at the Chevrolet Regional
Office in Westlake Village, Cahforma on August 18, 2015. (R231; RT Vol. 1, 176:5-12 (Stinson).)
GM representatives present included Mr. Stinson, Mx. Escalante, Mr. Dale Sullivan, the former

Director of the Western Region, and Mr. Robert Secrest—head of Business Operations for the West .

Region, across all line-makes. (RT Vol. 1, 173:19-24 (Stinson).) The letter rﬁemofiélizing this

meeting notes that the dealership was well behind on its sales goals at the time, selling only 45 units
per month agamst a goal of 84. (R231.002.) In addition, it had no CSI manager. (R231.003.)
102. The meeting was convened because, after one year, “we needed h1m to be at average,

which is 100,” but “we were still not seeing the immediate improvement.” (RT Vol. 1, 173:25-
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174:16 (Stinson).) Furthermore, Chevrolet wanted “to get Marshal’s viewpoint on current state of
affairs as well.” (Id.)‘However, the meeting was also convened to impress upon Mr. Crossan the
seriousness of his underpérformance. (RT Vql. 6, 221:21—222:3 (M. Crossan).) It appears the
meeting was successful in that regard—MTr. Crossan described it as a .“motlivat‘or” (id. )—bﬁt the
dealership nonetheless still failed to remedy its breaches during the cure period. | |
6. October 2015: GM Renews Folsom Chevrolet’s Dealer Agreement
103. Neér the end of 2015, Folsom Chevrolet’s Deal_ef Agreement came due for renewal.
Folsom Chevrolet was still in its cure period with the possibility to improve, so General Motors
provided it with the opportunity to renew its Dealer Agreement. (R232; RT Vol. 1, 176:22-177:14
(Stinson).) However, the renewal letter expli(:itly ndted that “Dealer is not meeting its obligations
under the Dealer Agreement,” and that “General Motors is not forgiving or releasing Dealer from its
obligations or responsibilities under thé current or replacement Dealer Agreement, and is nb‘t
wai{ring any rights GM may have for Dealer’s fail[ure] to satisfy its obligations under the current or
replacement Dealer Agreement.” (R232.) Folsom Chevrolet agreed to renew its Dealer Agreement at
the time. (R201.001.) . | |
7. . 2015 Results: Folsom Chevrolet Fﬁils to Meet its Obligations Under the
Dealer Agreement, for Both the Whole Year and the Cure Period
104. Despite GM’s continuing assistance and the changes it made during the cure period,
Folsom Chevrolet unfortunately failed to meet its obligations for sales and customer service in 2015,
whether judging by the entire year or just the cure period. On the sales side, Folsom Chevrolet made
652 sales against an éxpectation of 1,142, a shortfall of 49(5 units. (R242D.002 (2015 Sales -
Performance Review).) The result was. an “unsatisfactory” RSI of 57.09, raﬁkjng it 115th of 131
Chevrolet dealers in California. (fd.) During the cure period, it achieved an RSI of 64.7. (R238.002))
105.  Folsom Chevrolet’s customer satisfaction continued to be an issue as well. Although
its SSS scores improved, it declined in PDS fdr the second consecutive year, remaining below ﬁhé
Zone, Region, and Division averages. (R268.003.) Its CSI scores during the cure period specifically
Were also below Region average. (R238.003.) Folsom Chevrolet’s customer loyalty measures

improved somewhat from its 2014 low, but generally continued to rate lower than the District, Zone,
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Region, or National Averages. (R241D.001.) Perhaps due to the dealership’s newly-aggressive
pricing, it did conquest more Silverado purchasers than it lost. (R241D.002.)

106. The dealership also improved considerably on if:s profitability, recording a profit of -
$1,489,461 in 2015. (See R243D.001 (2014 Operating Report) at line 63.) It continued to pay Mr.
Crossan a $288,000 salary, as well as $i ,143,600 in rent, and paid $74,605 in taxes for properties
owned by Mr Crossan. (R243D.002 at lines 8, 41, 45.) The dealership earned the highest percentage
of its gross profit through fleet sales yet, selling more ﬂeef trucks (434) than retail (416), and at a |
higher gross profit per unit ($1,744 vs. $1,491). (R243D.005 at lines 41, 43.) In addition, thanks to
the Solar City sale referred by GM, Folsom Chevrolet made 556 fleet car sales agamst 194 retail car
sales, earning nearly $500,000 in gross profit from those fleet car sales alone. (/d. at lines 20, 20.)
All told, the dealership’s fleet department earned $1,247,792 in gross profits in 2015, approximately '
58% of its total. (P185 (Stockton Report) at 80, App. p. 12.) | '

F. 2016: Folsom Chevrolet is Given Additional Time, but Fails to Improve

107. The cure peried expired on December 31, 2015. (R234.001 (Jan. 25, 2016 Ltr. to M.
Crossan).) Following the expiration of the cure period, General Motors twice decided to provide
Folsom Chevrolet with additional time in which to improve. (R235 (June 8, 2016 Ltr. to M.
Crossan); R236 (Sept. 14, 2016 Ltr. to M. Crossan).) Again, however, despite General Motors’
assistance, the dealership failed to appreciebly improve its pe'rformahce. During the first half of
2016, its RSI fell to 56.55. (R238.002.)

1. . June & October 2016: Folsom Chevrolet Commits Service and Safety
Violations

108.  In June 2016, Folsom Chevrolet performed warranty engine work on a Corvette that
resulted in “catastrophic engine damage” due to an issue with improper tolerances. (R240; RT Vol.
2, A363:6—365 :18 (Deprez).) Investigation revealed this was likely an issue with the work performed
by the technician. (Id.) Then, in October 2016, Folsom Chevrolet sold two vehicles that were subject
to mandetory recalls for defective airbags, a violation of federal law. (R237 (Notice of Failure to
Conduct Recall).) This is a serious issue, implicating safety concerns for eustomers, and liability

coneerns for the customer, dealer, and GM. (RT Vol. 2, 361:12-362:10 (Deprez).)
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2. 2016 Year-End Results: Folsom Chevrolet Fails to Meet its Sales or
Customer Service Obligations '

109.  Little changed in the dealership’s performance across the full-year of 2016. Folsom
Chevrolet made 738 sales against an expectation of 1,324, a shortfall of 586 units. (R242E.002
(2016 Sales Performance Review).) The result was yet another “unsatisfactory” RSI of 55.74,
ranking it 113th of 128 Chevrolet dealers in California. (Id.) With respect to customer satisfaction,
the dealership’s PDS scores declined yet again, and were well below the Zone, Region, and Division
averages. (R268.002.) Folsom Chevrolet’s customer loyalty measures also continued to rate lower
than the District, Zone, Region, or National Averages. (R241E.001.)

110. Despife these struggles, the dealership had yet another extremely profitable year,
recording a profit of $1,639,756 in 2016. (See R243E.001 (2014 Operating Report) at line 63.) It
continued to pay Mr. Crossan a $288,000 salary, as well as $1,144,500 in rent, and paid $74,605 in
taxes for properties owned by Mr. Crossan. (R243E.002 at lines 8, 41, 45.) In addition'to the above,
it also paid out a $397,000 dividend, to cover Mr. Crossan’s personal income taxes. (RT Vol. 8,
158:24-159:16 (M. Crossan).)

111, The dealership again earned a majority of its gross profits by selling to fleet
customers. Although the dealership finally sold more retail trucks (536) than fleet (471), it earned a
far higher‘ gross profit per unit on the fleet sales ($1,584 vs. $846). (R243E.005 at lines 41, 43.)
However, the dealership also earned an additionai $543,927 in incentives from General Motors
under the SFE program in 2016, which is designed to reward retail sales that exceed a dealership’s
previous efforts. (RT Vol. 1, 192:12-199:4; P185 (Stockton Report) at 80, Aﬁp. p. 12.) Mr. Stockton,
Folsom Chevrolet’s expert, determined the}t these SFE inéentives nearly doubled the gross profit the
dealership earned on every retail unit in 2016. (P185 (Stockton Report) at 80, App. p. 12.)

112, All told, the dealership’s fleet department earned $784,774 in gross profits in 2016,
approximately 55% of its total. (/d.) If the SFE payments are considered, the fleet department earned

about 40% of the overall total. (/d.)
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113. 2016 was the sixth consecutive year that Folsom Chevrolet failed to hit even 60

RSI—itself a failing grade. The following chart summarizes Folsom Chevrolet’s underperformance

over that time frame:

2012 373 1 787 -414 47.40 123 of 135
2013 370 904 -534 40.93 129 of 133
2014 428 963 . -535 44.44 124 of 128
2015 652 1,142 -490 57.09 115 0f 131
2016 738 1,324 - -586 55.74 113 of 128

(R242A-E (2012-2016 Sales Performance Review).)

G. November 2016: Termination

114. Based on the failure of Folsom Chevrolet to cure its material breaches of the Dealer
Agreement, General Motors was left with little choice except to take the final, very rare step of
terminating its Dealer Agreement with Folsom Chevrolet. The final decision to terminate was made
by Mr. Ron Meier, Regional Director for Chevrolet’s Western Region. General Motors hand-
delivered the Notice of Termination to Mr. Crossan at an in-person meeting on November 3, 2016.
(See R238 (Nov. 3, 2016 Ltr. to M Crossan) (“Notiée of Termination”).)

115. The bases for termination described in the Notice of Termination were the

: dealership"s material breaches of its sales and customer satisfaction obligations under the Dealer

Agreement, as shown by its RSI and CSI scores. (R238.001-3.) However, prior to mdking his

decision, Mr. Meier consulted with numerous GM representatives, including Mr. Stinson (who also

relayed information learned by Mr. Escalante), Mr. Giguere, Mr. Secrest, in-house counsel, and

others. (RT Vol. 4, 18:24-21:3 (Meler) ) He learned of the dealership’s operations from Mr. Stmson,
including its over-emphasis on fleet sales, its fallure to hold managers accountable, and Mr.
Crossan’s failure to exercise personal services as requlred by the Dealer Agreement. (RT Vol. 4,
21:4-23: 3 (Meier).) With Mr. Giguere, Mr. Meier reviewed the dealership’s substandard RSTover
the course of years and confirmed the dealership’s AGSSA was properly configured. (RT Vol. 4,
23:11-25:7 (Meier).) Mr. Giguere further cohﬁrmed that using the Sacramento DMA as a

benchmark, instead of California state average, made no material difference to Folsom Chevrolet’s

1. .
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RSIL (RT Vol. 4, 24: 14-20 (Meier).)- Mr. Giguere’s analyses are referenced in the Notice of
Termination. (R238.002; RT Vol. 4, 33:4-34:8 (Meier).) | |

116. Mr. Meijer aiéo reviewed numerous documents, including the quarterly contact letters,
correspondence bétween GM and the dealership, analyses of CSI deficiencies, and the overall RSI
frend, as shown in' quarterly sales performance reviews. (RT Vol. 4, 25:8-27:13 (Meier).)

117. | Based on this infprmation, Mr. Meier and GM determined that Folsom Chevrolet had
materially breached the Dealer Agreement throu gh its “profound and prolon ged” deficiency in the
PDS and SSS metrics, as well as the dealershjp;s “very, very deﬁcient’_’ RSI and continuous ranking
at the bottom of the state of California in sales performance. (RT Vol. 4, 27:14-29:1, 40:15-41:1
(Meier).) Mr. Meier described the ultimate decision to terminate as “agonizing.” (RT Vol. 4, 15:20-
16:16 (Meier).) For both Mr. Meier, a 40—yéar veteran of GM, and Mr. Stinson, a 24-year veteran, it
was their first experience with a termination. (RT Vol. 1, 52:3-7, 206:15-18 (Stinsqn); Vol. 4, 7:1-3,
16:17-19.) |

H. 2017: The Dealership’s Personnel Changes Demogstraté that Improvement is

118. In May 2017, Larry Créssan retired from the dealership, and was replaced with a new
general manager, Mf. Brian Kaestner. (RT Vol. 9, 151:17-21 (D. Crossan).) Upon his arrival, Mr
Kaestner implémented a number of changes. Most prominently, he altered the store’s sales model,
eliminating the assistant sales manager position'. (RT.Vol. 9,. 227:10-18 (Kaestner).) Mr. Kaéstner |
also “made some changes to designate certain personnel to monitor what we call leads-that come
through the Internet departﬁeﬂt,” due to issues with accountability for following up on those leads.
(Id.) He also changed the pay i)lans for dealership personnel, incentivizing them more on volume
and less on gross proﬁts, as well as adding performance standards. (RT Vol. 8, 146:22-147:5
(Kaestner).) Following Mr. Kaestner’s arrival and those changes, and without firing anybody, there
was “almost . . . .a hundred percent turnover with the sales force.” (RT Vol. 9, 243:9-25 (Kaestnef).)

119. Mr. Kaeéfner made some less-controversial changes as well. He has implemented a
program called vAuto Conquest, which offérs powerful tools to ensure consistent, cqinpetitive, and

age-sensitive pricing on the dealership’s inventory. (RT Vol. 9, 230:17-233:5 (Kaestner).) This was
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a tool that Was always a{/ailable to Folsom Chevrolet, but the dealership was unfamiliar with 1t (RT
Vol. 9, 153:18-154:1 (D. Crossan).) Mr. Kaestner also introducc'd a new pricing promotion on
Silverados with the “AllStar” trim package,. adding discounts to an existing Chevrolet promotion to
offer 25% off the price on those vehicles. (RT Vol. 9, 152:22-153:11 (D. Crossan).)

120. The result is that the dealership’s sales have risen since Mr. Kaestner’s arrival in May
2016. (R270.) Thanks to these changes, the dealershxp was able to sell more than.100 vehicles—105
and 107—in two months in 2017. (Jd.) However, this did not result in the dealership becoming even
teﬁpormily sales-effective, since its éxpectedlsales for 2017 were approximately 125 units per
month for 12 full months. (Id.) '

121. 'In January 2018, just prior to and during the hearmg, Folsom Chevrolet’s sales fell to
just 55 units against an objective of 100—"still far short.” (RT Vol. 4, 31:6-12 (Meier).) That
objecﬁve, which is not the same as RSI, takes into account the generally-lower industry sales in
January. (RT Vol. 4, 74:25-76:5 (Meier).)- The Northern California zone as awhole, meanwhile,
finished “in the vicinity of 90 percent to objective, maybe.a little bit higher than that.” (RT Vol. 4,

74:19-24 (Meier).)

L 2018: GM Commits to Installing a New Dealer in Folsom at the Existing Facility

if Termination is Permitted

122, Testimony at the hearing es_ta_blished that if Folsom Chevrolet’s Dealer Agreement is
terminated, General Motors intends to establish a new dealer in Folsom. (RT Vol. 4, 43:7-9 (Meier);
RT Vol. 1, 204: 13—21 (Stinson).) General Motors has the contractual right to lease the existing
Folsom Chevrolet property and facility until 2024, and so is highly likely to maintain the Chevrdlet
brand at the cﬁrrent location. (See R253 (Prime. Lea_se); RT Voi. 4, 166:20-169:11 (Gaspa}rdo).) In
addition, General Motors would likely interview the existing employees and keep any that ﬁt (RT
Vol. 1, 204:25- 205 8 (Stinson).) And while it would be inappropriate to offer the point to a dealer at
present GM maintains a list of vetted, “ready now” candidates who would be willing and able to

operate from the current location and facility upon approval. (RT Vol. 4, 103:21-104:13 (Meier).)

: 40
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123.  GM therefore anticipates minimal disruption if termination is approved. (RT Vol. 4,
103:10-13 (Meier).) However, it does expect irr_lprovedrsa'les performance and customer satisfaction .

oﬁ the retail side. (RT Vol. 4, 43:10-18 (Meier).) As Mr. Stinson explained, “it’s amazing” how a

% & EEIR 19

new dealer with a “new set of eyes,” “new processes,” “new people,” and generally ‘fnew fresh
blood --.can change the perspective of a store.” (RT Vol. 1, 205:9-20 (Stinson).) This is likely to
bring greater employment and more tax revenue to the city. (RT Vol. &, 32:'19-33: 10 (Gagliardi).)

III.POTENTIAL CAUSES OF FOLSOM CHEVROLET’S POOR SALES |

124,  As described above, General Motdrs foued a material breach of the Dealer

Agreement due to Folsom Chevrolet’s consistently poor sales, as measured by RSI, and continuous
ranking at 'ehe bottom of the state of Cal_ifornia in sales perfermance. (RT Vol. 4, 27:14-29:1, 40: 15--
41:1' (Meier).) The record reflects causes of Folsom Chevrolet’s poor sales are due to its own

operational decisions.

A. Folsom Chevrolet Repeatedly Robbed its Inventory for Fleet Customers

125.  Chief among Folsom Chevrolet’s issues was its consistent—and ongoing—practice of
selling or trading its inventory to setisfy fleet customers. This practice runs contrary to GM’s
suggested practices and harfns the dealership’s stock of new vehicles. As a result, the dealership’s
abililty to make retail sales was greatiy diminished. |

1. Tnventory is Critical for Retail Sales
126, Every witness who testified on the topic at the hearing agreed that having inventory

on the ground is a critical aspect of making retail sales. Mr. Muiter noted that 96.5% of all General

|| Motors retail sales are made from dealership stock. (RT Vol. 3, 67:25-68:12 (Muiter).) He therefore

testified that retail availability is critical, “so that they can see the product, demonstfate the product,
et cetera, and have a reasonable selection of the product.” (RT.Vol. 3,73:10-18 (Muiter).)

127. Mr. Stinson agreed that “you need vehicles” and “the preduct mix” because
“customers want to see several various packages within models, they want to see colors, different

price points. . . . [TIf you don’t have those, then the customer will find a dealer who does.” (RT Vol.

_ 1, 145:11-20 (Stinson).) The Internet has increased that importance even further, because customers

are on the Internet “shopping while you're not there . . . at night, and, yoh know, all hours of the
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day” and “if you don’t have the right model mix, and the right priceé, then they’re not even going to
consider you.” (RT Vol. 1, 145:21-146:4 (Stinson).)
128. Mr. Meier echoed the importénce of inventory availability in getting customers to the

store:

[Y]ou need to have an adequate variety and number of retail units in
stock, particularly now that so much of the shopping experience is
done prior to a customer ever coming to the store through every dealer
has a website, can shop inventory, and if you see that a particular
dealer that you might be interested in shopping doesn’t have either the
appropriate mix of inventory or ‘quantity of inventory, you may get
dismissed right out of hand before they even come to the store.

(RT Vol. 4, 35:15-36:11 (Meier).) _

129.  Mr. Stinson was also asked what “common set of dealer behaviors” he has observed
in the bottom 15 percent of dealers, and answered that “a lot of what I see is those dealers elect not
to order énpugh grounded stock.” (RT Vol. 1, 225:18-226:20 (Stinson).) He continued: “They
Son’t—they’re not aggressive enough to order enough cars, order enough trucks. Like I said before
is, you know, it’s important that a dealer orders many models, and many combinations of colors and
packages.” (Id.) | |

130.  Folsom Chevrolet’s witnesses repeétedly spoke to the importance of inventory as
well. Larry Crossan testified: “I think most customers appreciate the availability of being able to go
in and having a ‘multitude- of cars or trucks to pick from. They like to touch it and feel it and smell
it.” (RT Vol. 8, 81:4-9 (L. Crossan).) He also testified that, because of the Internet, two of the most
importan; factors for a. dealership are product pricing and product availability. (RT Vol. 8, 90:13-16
(L. Crossan).) Larry Crossan cited inventory as a cause of the dealership’s inability to hit its sales
objectives, and argued that the dealership was able to perform better during the mid-2000s because it
carried more inventory of the time. (RT Vol. 8, 49:3-6, 89:12-18 (L. Cfossan).)

131. Drew Crossan described how much more effective the dealership became as it
increased its inventory of vehicles: “what we found is as your inventory grows -- I mean it makes
sense, if you have the product, the customers will come. So as our inventory has grown, more people

see it and more people come to it.” (RT Vol. 9, 136:5-18 (D. Crossan).) He therefore agreed that
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inventory availability is “key.” (RT Vol. 9, 146:21-148:5 (D. Crossan).) Drew Crbssa.n also testified
that the “big reason” the Ford dealer in the Folsofn Auto' Mall was outselling Folsom Chevrolet was
that they had more inventory availability. (RT Vol. 9, 146:15-24 (D. Crc_jss_an).)

132, Marshal Crossan agreed that customers today “expect the dealership to have a good
availability of product” that is “properly presented and also pﬁced on the Iﬁtemet.” (RT Vol. 8,
206:8-15 (M. Crossan).) He further testified that customers are willing to look at six to eight
dealerships to find a vehicle. (RT Vol. 8, 206:16-18 (M. Crossan).) Mr. Kaestner concurred thét
“95% of all shoppers are online before they go into any place to purchase.” (RT Vol. 9, 251:14-17
(Kaestner).) Thus, a “major factor” as to why a retail customer makes a purchase at z.lparticular
dealership is inventory ava.ilability. (RT Vol. 10, 11:10-21 (Kaestner).)

2. There is a Difference Between Retail and Fleet-Type Vehicles

133, Testimony at the hearing established that retail and fleet customers tend to prefer
different types of vehicles. This is typically seen in the trim packages applied to the vehicle, as fleet
units are “more likely to Ee white” and “stripped down”—lacking some of the features typically
sought by retail customers. (RT Vol. 2, 394:14-395:19 (Escalante).) |

134.  Mr. Meier testified that “a retail customer typically would not want a white regular
cab Silverado, for example. That would be typically a work truck or a fleet truck. Typically a retail
customer would want an LT moderately equipped Qeﬁicle.” (RT Vol. 4, 36:12-25 (Meierj.) He
continued: “LT is the heart of the market where we d_o most of our volume that would have more
chrome, more trim, crew cab, not regular cab, and more options and‘ niore options associated with
the truck, more functionality, more suitabiiity for a retail customer.,” (RT Vol. 4, 39:9-17 (Meier).)

135. This understanding is shared by dealership personnel. Drew Crossan described fleet
units as “pretty basic vehicles”—"usually not big red Silverados.” (RT Vol. 9, 147:21-148:7 (D.
Crossan).j He also ciescribed trucks with “a contractor body”-—"the big trucks with the boxes on the
back”—and noted that the dealership prefers someone from the fleet department to show those to
customers, as they are more familiar with the vehicles. (RT Vol. 9, 1l69:16—170:4 (D. Crossan).)
Similarly, Mr. Schoonbrood defined a “work truck” as “basically a regﬁlar cab vehicle or a double

cab vehicle, lightly equipped.” (RT Vol. 9, 210:11-21 (Schoonbrood).)
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3. General Motors’ Suggested Practices for Fleet Sales

a. Types of Fleet Sales

136. A fleet sale is a vehicle delivery reported to GM using the fleet delivery code. (RT

Vol. 2, 328:4-10 (Ryan).) To qualify as a fleet, a cofnpany has to have a Fleet Account Name |
(“FAN "}, which they can obtain by either: (1) having 15 or more registrations in the company namé,
or (2) purchasing five vehicles or more in the last year. (Id.) Ordering using a fleet accoﬁnt number
offers several benefits, including special pricing and incentive packages and extended warranties.
(RT Vol. 2, 328:15-21 (Ryan).)
| 137.  There are several sub-types of fleet sales within the broader cafegory. Relevant to this |
proceeding, GM makes a distinctidq between “dealer fleet,” “CAP fleet,” and government fleet
s;ales. (RT Vol. 2, 328:22-329:16 (Ryan).) Dealer fleet refers to smaller fleets, like a local
construction company, while a CAP fleet would be a much larger entity, like Pfizer or AT&T. (RT
Vol. 2, 329:17-330:2 (Ryan).)

| 138.  These fleet sales are separate from a typé of sale that was referred to at various times |

LI

during the hearing as “small business,” “commercial,” “Business Elite,” or “ﬂeetail.;’ These all refer _
to sales that are made to a business which does not qualify for a FAN, such as a sole proprietor
contractor. (RT Vol. 2, 330:3-15 (Ryan).) Mr. Ryan referred to this type of sale, made with delivery
type 018; as “retail sfnaﬂ business,” because it counts as a retail sale for purposes of RSI. (RT Vol. 2,
330:3-21 (Ryan).) This brief will refer to these sales as “small business.” |
| b. General Motors Prohibits Fléet Inventories

139. When a fleet sale is made, it is entered into GM’s system as a “sold order.” (RT Vol.
2, 245:22-246:13 (Stinson).) That means that GM takes the sale and builds it in a factory as ordered, -
at high manufacturing priority, before shipping it to the requested address. (RT Vol. 1, 147:15-
148:25 (Stinsdn).) The process takes approximately 6 to 8 weeks to complete. (Id.) This is typically
not an issue; because fleet customers are planning ahead: “They’re not impulse buyers. . .. a
significant percentage of our fleet business are vehicles that are ordered. That’s why we have the

process. It’s a planned event based on their own budgets. They budget.” (RT Vol. 3, 115:17-1 16:11
(Muiter).)
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140. A fleet sale must be tied to a Fleet Account Number, which means it is tied to a
speciﬂc' custormer. (RT Vol. 2, 285:11-286:22 (Stinson).) For that reason, “[a] fleet unit cannot just
be ordered as inventory. It is a sold order only.” (RT Vol. 2, 245:22-246:13 (Stinson); see also RT
Vol. 9, 204:17-205:4 (Schoonbrood) (agreeing that GM does not permit dealers to create a fleet
inventory).) GM takes this obligation seriously—if the 6rdered vehicle is not delivered to the
customer as expected, GM may audit the sale and potentially recoup any special incentives or
pficing that fleet vehicle received. (RT Vol. 2, 285:11-287:8 (Stinson).)

c. General Motors Hi ghly Discourages the Sale of Retail Vehicles to

Fleet Purchasers

141. In contrast to a fleet order submitted to be built by GM, it is permissible for
dealerships to sell retail units already in their inventory to a fleet customer. However, this practice is
“highly not recommended.” (RT Vol. 2, 287:9-11 (Stinson).) Primar_ily, this is because it deplctes the
existing inventory, with the result thét “instead of the fleet customer waiting 6 to 8 weeks for that
unit . . . the [retail] customer then wait[s] 6 to 8 weeks for those vehicles to be in the fetail -
inventory.” (RT Vol. 1, 149:1-151:1 (Stinson).) Thus, when asked whether “most dealers on fleet
order the fleet and wait for it to come, ‘rather than taking from their retail inventory,” Drew Crossan
replied: “I think that that’s the cénception that’s the goal.” (RT Vol. 9, 167:12-19 (D. Crossan).)

142.  The practice can be harmful in other ways too. For example, this practice can affect a
dealer s allocation in the future, as a retail vehicle sold to a fleet customer does not increment the
dealer’s sales rate for that vehicle. (RT Vol. 2, 287:15-20 (Stinson).) The dealer’s available days’
supply will still reflect the loss, but the dealer misses out on the opportunity to improve their turn
rate. (RT Vol. 2, 287:15-289:2 (Stinson).) This can be significant, because the allocat_ion process is
inherently competitive: “it’s turn and earn relative to how everything else”—and everyone else—"is
selling.” (RT Vol. 9, 105:23-106:25 (D. Crossan).)

4. Folsom Chevrolet Chose not to Follow GM’s Suggested Practices

143.  The evidence at the hearing established that Folsom Chevrolet does not follow the

suggested practices outlined abo_ve.‘ Instead, the dealership engages in a range of legal-but- |

discouraged practices which have resulted in severe inventory deficiencies.
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a.  Folsom Chevrolet Routinely Sells Inventory to Fleet Customers

144, Upon placing Folsom Chevrolet in the performance improvement progrzim, General
Motors soon discovered that the dealership was selling its retail units to fleet customers. (RT Vol. 1,
146: 13~14_7 :4 (Stinson).) According to Mr. Escalante, Mr. Schoonbrood told him that “part of the
successful fleet operation thét Folsom has is that fleets will pay a premium to have the unit readily
available as opposed. to just waiting for the fleet unit to be ordered.” (RT Vol. 2, 396:20-397:10 |
(Escalante).) As a result, the dealership decided “to utilize retail inventory for selling a flect
customer.” (RT Vol. 2, 396:20-397:10 (Escalante).) | |

145.  The dealership has admitted to this préctice. Larry Crossan testified that if a fleet
customer \‘Jvants a vehicle right away, “we’d have to see what we had in inventory.that would work
for ‘em.” (RT Vol. &, 69:16-23 (L. Crossan).) Mr. Schoon]’aroo‘d testified that the first thing he does
if a customer needs a vehicle right away is “look to s‘ec‘if I have that in stock.” (RT Vol. 9, 206:4-21
(Schoonbrood).) | | ' |

146.  Folsom Chevrolet'argued at the hearing thatlthis is only permitteq under cértain
circumstances, but the scale of these transactions belie.s that claim. Mr. Schoonbrood testiﬁéd that 90
percent of ﬁis sales, and the majority of Folsom Chevrblet’s fleet business, are fulﬁlled from
inventory. (RT Vol. 9, 207:8-208:6 (Schoonbrood).) He personally sells 300 to 400 units pér year,
meaning 270 to 360 vehicles are sold this way each year. (RT Vol. 9, 208:15-209:3 (Schoonbrood).)

| 147.  Mr. Schoonbrood also tesﬁﬁed that there have been multiple fimes when he has sold

large amounts of dealership inventory in a single sale: “I think I've done a few, 10, 15 or 20, at one

time that these clients needed them right away, either as replacements or I'm not sure why, that they

asked for them out of stock because they needed them.” (RT Vol. 9, 189:17-25 (Schoonbrood).)
Larry Crossan agreed that Mr. Schoonbrood “would do, you know, three, four, five and then
sometimes he’d do 15 or 20;”. (RT Vol. 8, ‘69:24—70:6 (L. Crossan).) In fact, Mr. Schoonbrood sold
seven vehicles ouf of inventory in a single transaction just the week before he testified. (RT Vol. -9,
189:4-16 (Schoonbrood).) |

| 148.  The result is that a very high proportion pf Folsom Chevrolet’s inventory is sold to

fleet customers. Mr. Muiter analyzed several years of data, andAfoun.d that in 2017, 31.5% of the
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vehicles delivered to the dealership as retailiwere in fact sold to fleet beyers. (R279.001.) By
comparison, only 3.52% of Chevrolet sales are made thatl'way overall, including 7.25% of saies by -
the average dealership in the Business Elite program, (Id.) The numbers for 2016 are similar, with
28.4% of Folsom Chevrolet’s retail units being delivered fleet, compared to 3.07% of Chevy dealers
nationwide and 6.43% of Business Elite dealers specifically. (R279.002.) 2015 is similar as welll,
albeit in a smaller sample size. (R279.003.5 In fact, the trend from 2015 to 2017 shows an overall
increase, meaning the dealership is actually moving t0§vards an even greater percentage of inventory

being utilized for fleet sales each year. (RT Vol. 3, 74:11-21 (Muiter).)

b. - Folsom Chevrolet Routinely Trade's'Inven-torv to Satisfy Fleet
Customers
149. | In addition to selling vehicles directly from inventory, Folsom Chevrolet will trade
retail units for vehicles needed by its fleet customers. (RT Vol 1, 149:1-15 1:1 (Stins’on).j While the
terms of any trade are of course a negotiation, Mr. Stinson testified that he saw “a treﬁd of giving up
good product or even, in some cases, the newest hot product to get some just base units back to -
satlsfy that fleet customer. ” (1d.)

150. The dealership admitted that M. Schoonbrood is permltted to trade units to make

fleet sales, but insists it is tightly controlled: “if I had a lot of inventory’ in that particular model and

it wasn’t a real super hot vehicle, then yeah, we would go ahead and let him trade it; otherwise, he
did not get to trade it.” (RT Vol 8, 60:13-19 (L. Crossan).) However, Mr. Schoonbrood testified that
the majority of his trades have been permitted by the dealership. (RT :Vol. 9,209:6-15 '
(Schoombrood)) | -

151.  Furthermore, Mr. Schoonbrood appears to have the ability to trade anf ﬂeet—type unit
already in stock, testifying that if he’s trying to get “a work truck . . . and the dealer that we’re
asking for has that and he wants another work truck back, don’t need to really go to Dfew or BK for
permission oﬁ that.” (RT Vol. 9, 210:11-211:7 (Schoonbrood).) As Drew Crossan explained,
however, “just because it has a contractor body . . . doesn’t prevent them from being” sold. (RT Vol.
9, 168:8-169:25 (D. Crossan).) In fact he had just sold three “work truck Colorados” the week prior

to testifying. (Id ) And Larry Crossan asserted that the Business Elite allocation “actually helped to
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make our truck inventory a lot better,” because they were able to obtain “trucks that we couldn’t get
retail” through the normal allocation process. (RT Vol. 8, 58:21-59:12 (L. Crossanj.)

| 152.  Given this conflicting testxmony, it is somewhat difficult to get a handle on the scale
of Folsom Chevrolet’s dealer trades. However Mr. Muiter was able to analyze the results of the
dealership’s trades in 2017. (R279.004.) He determined that the dealership traded out 263 vehicles in
2017, 99% of Whichf261—were originally ordered through retail allocation. (RT Vol. 3, 78:14-25
tMuiter).) However, of the units the dealership received back, enly 57% were ultimately reported
sold to a retail customer, while 43% were reported sold to a fleet customer. (RT Vol. 3, 77:14-
78:13.) Thus, although it appears the dealership was able to obtain Some extra units overall (possibly
through outright purchases), it suffered a net ioss of 90 units to its retail inventory due to trading
activity. (R279.004.) |

. ¢ Folsom Chevrolet Rouﬁnely Orders Vehicles Through Retail

Allocation then Earmarks them for Fleet Department Use

153.. In addition to the above issues, another potential factor affecting the dealership’s
inventory is a skew in the ordering process itself. Throughout 2014 and 2015, primary responsibility
for ordering the dealership’s retail vehicles was entrusted to Mr Schoonbrood, meaning he chose the
mix of models and trim packages the dealership purchased. (RT Vol. 2, 397:11-20 (Escalante).) Mr.
Escalante testified that he knows this because Mr. Schoonbrood “told me that’s what his job was.”"
(RT Vol. 2, 447 15-20 (Escalante).) In addition, he testified that Mr. Schoonbrood “would ask me
for suggestions on what was the greatest units or the newest units coming out.” (Id.)

154.  Folsom Chevrolet has disputed this, but Drew Crossan admitted that David Shirley
“had Been working with Rene to order the inventory” prior to Mr. Shirley’s departure. (RT Vol. 9,
103:7-18 (D. Crossan).) Furthermore, although the dealership’s ofdering is currently done by Drew
Crossan, he stilI‘gives “occasional deference to Rene, because Rene has a lot of experience.” (RT
Vol. 2, 449:4-15 (Escalante).) Mr. Escalante testified that he knows this “[blecause Drew told me so

.. about four or five months go.” (Id.) Drew Crossan acknowledged this fact, testifying that he
“work[s] with Mr. Schoonbrood” for ordering and that “Rene and I like to discuss different trim

Jevels and models and kind of build out the "game plan.” (RT Vol. 9, 119:13-120:25 (D. Crossan).)
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He also noted that Mr. Schoonbrood’s input is not “limited to just fleet issues.” (RT VoL 9,121:1-7
(D. Crossan).)

155.  Itis not entirely clear when Drew Crossan took over the ordering process. He asserted
during the hearing thaf it was “probably six months” prior to Da{rid Shirley leaving, which is itself
an ambiguous date. (RT Vol. 9, 103: 19-24 (D. Crossan).) However, Drew Crossan testified that he
inadvertently turned down some allocated trucks due to being “new to the system,” an event which
occurred in August 2015, (RT Vol. 9, 128:25-129:9, 149:2-8 (D. Crossan).) Thus, it appears Mr.
Schoonbrood had ordering duties throughout 2014 and much of 2015.

156. In any event, regardless of who does the ordering, it is clear that the dealersmp sets
aside much of its inventory as “fleet-type” units—vehicles preferable to fleet customers due to their
trim level. Drew Crossan described this as “earmark[ing] for fleet,” ond he differentiated it from
vehiclos which absolutely cannot be sold retail (such as police cars). (RT Vol. 9, 168:17-179:7 (D.
Crossan).) Vehicles in this category include, at a minimum, “that stimulus that comes from Paul
Ryan.” (Id.) Drew Crossan did not explain further, but given the numbers, it seems likely that such
earmarks include any vehicle ordered with a trim package “more likely to appeal to a fleet
customer,” as described in detail above. (RT Vol. 2,.395:15-19 (Escalante).)

157.  The “Retail vs. Fleet” chart produced by Folsom Chevrolet makes clear that this is a
sizeable portion of its inventory. (See R264.) The oercentage set aside for fleet ranges from a low of
24% to a high of 76% acroos 2014-2016, and typically includes triple-digit nuolbers of fleet units.
(Id.) In June 2015, tho dealership had just 96 units in stock earmarked for “retail,” against 297 units
eérmarked as “fleet.” (Id.) |

5. Folsom Chovrolet’s Fleet Practices Caused its Inventory to Become
Imbalanced and Inadequate

158. Folsom Chevrolet’s pracltices of selling retail units to fleet customers, trading retail
units to satisfy fleet customers, and ordering and earmarking disproportionate numbers of “fleet- |
type” Vehicles resulted in serious inventory imbalances. As Mr. Muiter put it, “a high percentage of
[Folsom Chevrolet’s] vehicles are sold to the retail customer out of stock. . . . [T]he retail stock is

being depleted in order to satisfy fleet customers.” (RT Vol. 3, 79:1-17 (Muiter).)
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159. Mr. Stinson’s investigations in 2014 had found the same thjng, revealing that Folsom
Chevroiet’s overall inventory numbers were hiding “pockets 6f deficiency” in key vehicle lines like
Sil\'ferado. (RT Vol. 1, 146:5-12 (Stinson).) This was due to the “big trend” of selling inventory to
fleet customers, which results in a “constant limbalance of your retail stock.” (RT Vol. 1, 149:1-
151:15 (Stinson).) In fact, Mr. Stinson called the nﬁnute number of Silveradds. at this ﬁme a |
“glaring” problem for the dealership. (RT Vol. 2, 295: 16-24 (Stinson).) _

160. Mr. Stinson also described the difficulty the dealership’s sales staff faced as a result
of Folsom Chevrolet’s fleet practices: “every dealer needs to put the re;search in to make sure they’re
ordering the right model mix of what sells in the marketplace,” but if “all of a sudden my team is
dealer trading those vehicles to other stores, then all of my research just went to the wayside,
because now 1 end up with vehicles that are imbalanced.” (RT Vol. 1, 200:11-201:16 (Stinson).).

"161. The “Retail vs. Fleet” chart produced by Folsom Chevrolet also reflects that its
inventory is “unusually highly skewed towards fleet units.” (RT Vol. 2, 392:18-24 (Escalante);
R264.) Other Business Elite dealers more typically carry around 7-9% fleet-type units, but Folsom
Chevrolet maintains roughly 40% of its inventory earmarked for fleet. (RT Vol. 2, 394:5-13
(Escalante); R264.)

| 162.  The result of the inventory imbalance is that the dealership becomes significantly less

attractive to retail customers—who, as detailed supra, look at dealerships’ inventories before they

|| decide to visit in person. Mr. Stinson testified that Folsom Chevrolet’s practices therefore

“[a]bsolutely” have “a potential negative and harmful impact on the sales rate of the dealership.”
(RT Vol. 1, 153_:8- 16 (Stinson).) He also noted how difficult these practices made it for him and Mr.

Escalante to assist Folsom Chevrolet improve:

Q Do you believe that these -issues that you saw in the retail
department contributed to their poor retail sales performance?

%k ko :

THE WITNESS: So, yes, the -- I mean, the -- the retail inventory, I
mean, it was -- it was really frustrating for me, because I obviously
saw the RSI and I'm there with Saul to improve the process. And I feel -
that every time we’re building up the inventory, I never know every
time I would leave a meeting where that inventory would go. So it was
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a constant imbalance of, hey, do you really have enough product to
sell?

(RT Vol. 1, 202:8-21 (Stinson).)

163. Mr. Meier concurred that the imbalance hurt Folsom Chevrolet’s sales: “certziinly,
when you have a situation where you routinely either trade away your, you know, hot retail units to -
satisfy an immediate fleet need, not to mention, you know, specing 'z-lnd ordering vehicles that aren’t
necessarily approﬁriate for the retail market, that.can have a major impact on a dealership’s RSL.”
(RT Vol. 4, 35:15-36:11 (Meier).)

6. Folsom Chevrolet Knew it was Operating Outside of GM’s Suggested
Practices, but Continued Anyway |

164. The evidence at the hearing establiéhed that Folsom Chevrolet was aware that it was
operating against GM guideﬁnes and harmiﬁg its retail sales. Mr. Escalante testified t.hat he
specifically recommended that Folsom Chevrolet utilize the “traditional method to them of ordering
fleet . . . and not use the retail inventory so heavily, because they, in my opinion, needed the
inventory.” (RT Vol. 2, 397:21-398#9 (Escalante).) Mr. Escalante began protesting the dealership’s
fleet practice around 2014, discussing the issue with Marshal Crossan, Larry Crossan, and Déwid
Shirley. (RT Vol. 2, 443:3-15 (Esdalante).) He told them, “perhaps we should consider some of these
retail units for selling to fetail customers.” (Id.) - - |

165. Mr. Stinson testified that he also discussed the issue wii;h M. Crossan during the
quarterly contact process, stressing that “discipline needs to be instituted” and “you need to get your
fleet managers to order the vehicles and wait the 6 to 8 weeks.” (RT Vol. 1, 200:11-201:16
(Stinson).) Mr. Crossan’s response was relatively passive, simply stating he would speak with Mr.
Schoonbroo_d and “see what I can do.” (RT Vol. 1, 201:17-24 (M. Crossan).)

~ 166.  When Drew Crossan was asked whether “moe;.t dealers on fleet order the fleet and
wait for it to come, rather than taking from their retail inventory,” he replied: “I think that that’s the
conception, that’s the goal.” (RT Vol. 9, 167:12-19 (D. Crossan).) He also described hearing “desk
people and David Shirley and Rene all kind of arguing over dealer trades” for vehicles to satisfy

fleet customers when he joined the dealership. (RT Vol. 9, 141:15-22 (D. Crossan).)
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167. At Mr. Kaestner’s deposition—which was shortly after he was hired—he expressed
surprise at the idea that Folsom Chevrolet’s inveﬁtory was beiﬁg traded for fleet units. (Id.) M.
Kaestner testified that his surpri;e was because “all the inventory on the ground is for retail ‘
customers, in my opinion.” (Id.) _

168. The most damning evidence came from Mr. Crossan, Specifically, Mr. Crossan stated
in a July 2015 letter to GM that “our large number of fleet sales diminishes our inventory levels and
adv_er'selyl irnpacts'our ability to make additional retail sales.” (R226.002.) He also described Folsom
Chevrolet as “a victim of its own success as an elite GM fleet sales dealership,” because “we.
consistently struggle to maintain the inventory necessary to achieve our retail sales goals.” (Jd.) He
described the issue during the hearing as: “some of what would be considered a custom fleet . . . had
B}een impacting our total sales.” (RT Vol. 8, 192:18-193:4 (M. Crossan).)

169.  Around the time he wrote his July 2015 letter, Mr. Crossan also spoke with Ed Peper,
head of Chévro’let’s fleet division, in an effort to obtain additional invenfory to fuel his fleet sales.
(RT Vol. 9, 58:4-59:15 (M. Crossan).) Mr. Crossan stated that Mr. Peper “openly said that at this
point, there would bé no way that we could get a separate allocation type of an opportunity for
inventory.” (Id.) | |

. 170.  Yet Mr. Crossan’s takeaway from the meeting was not that he needed to reconsider
his fleet practices. Instead, it was that Folsom Chevrolet would not necessarily lose inventory forever
if it sold to a fleet customer, because a lower Available Déys’ Supply earns more units‘. (Id.; RT Vol.

9, 61:2-15, 70:10-24 (M Crossan).) At the time—approximately Summer 2015—Mr. Crossan had

never “had the total understanding of what would potentially happen with that vehicle on a retail

inventory,” even though the dealeréhip had been engaging in the practicé for years. (RT Vol. 9,
70:10-71:3 (M. Crossan).) -

171, Mr. Crossan and Folsom Chevrolet thus never madé a serious effort to curtail their
fleet sales, even during the cure period. Mr. Schoonbrood testified that neither Marshal nor Larry
Cro’ésan have agked him to change thc_a fleet department’s operations witlﬁn the last five years, nor
has Mr. Kaestner. (RT Vol. 9, 209:16-210:5 (Schoonbrood).)

7. Folsom Chevrolet is Highly Compensated for its Fleet Activities
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172. One possible reason Folsom Chevrolet ignored the detrimental effect of its fleet
practices for so long is that the department is exceptionally profitable. The dealersﬁip’s depletio_nlof
its inventory generates outsized returns; Mr. Escalante testified that Mr. Schoonbrood informed him
“that part of the successful fleet operation that Folsom has is that fleets will pay a premium to ha\._re
the unit readily availab'le as opposed to just waiting for the fleet unit to be ordored.”. (RT Vol. 2,
396:24-397:10 (Escalante). )

173. Asa result Folsom Chevrolet’s fleet gross proflts often exceed.its retall sales, both

| per unit and as a whole, which is “uncommon.” (RT Vol. 7, 117:9-118: 10, 119:12-19 (Stockton).)

Similarly, it often sold more fleet units than retail units overall, another “uncommon” event. (d)yA
chart created by Mr. Stockton shows Folsom Chevrolet earned approximately $3.6 million in gross
proﬁts from fleet sales in 2012 to 2016—more than it made by selhng retail vehlclcs (P185 at 80,
App.p. 12.) |

174.  This is important because the pay plans at Folsom Chevrolet afe aligned to support
the seeking of gross profit specifically. Fleet salesmen, including Mr. Schoonbrood, are primarily
compensated on commission, éarning 30 percent2 of the gross profit from the vehicles they sell—
even higher than that oaroed by reteﬁl salesmen. (RT Vol. 9, 78:13-79:4 (M Crossan).) The general
manager, Larry Crossan, was also compensated By “a percentage of the gross” on the front end, |
including fleet sales. (R-T Vol. 8, 40:4-10, 87:10-17 (L. Crossah).) And Marshal Crossan, who of-
course ultimately receives all dealership proﬁts, noted that fleet sales from inventory have a real
“opportunity for profitability,” and the department as a whole “certainly has an impact on what the
bottom line profit is to the dealership.” (RT Vol. 9, 56:10-22 (M. Crossan).)

175. Thus, even though it was incumbent upon Folsom Chevrolet to impose discipline on
its fleet department, it appears the fleet sales it made from inventory were so lucrative if looked the
other way. As Mr. Stiﬁson put it, “I really feol that th_e fleet department was making so much money

at the time on a per new unit vehicle basis, that the money coming in was too good to pass up.” (RT

2 That number was changed to 20 percent as of Janvary 1, 2018, to comply with a change in .
Cahforma law. (RT Vol. 9, 78:22-79:20 (M. Crossan).)
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Vol. 1, 200:11-201:16 (Stinson).) Indeed, Folsoﬁl Chevrolet’s own expert opined that it is “acutely
aware' of its commercial sales activity and what it generates for the dealership.” (RT Vol. 7, 115:18-
21 (Stockton).) For this reason, Mr. Stinson testified that he"‘feIt that the fleet manager had the most
control of the dealership.” (RT Vol. 1, 201:17-24 (Stinson).)

' B. Folsom Chevrolet’s Sales Staff ‘“Held Out for Gross”

1. Testimony and Data Indicate the Dealership Held Out for Gross Profit

176. In addition to its profit-seeking in fleet sales, evidence at the hearing demonstrated
that Folsom Chevrolet sales staff often “held out for gross.” The phrase refers to “holding a
minimum . , . price point that a dealer would not want to drop below,” i.e., having an amouht of
gross profit on each sale below which it would not drop. (RT Vol. 2, 403:18-404:6 (Escalante).) Mr.
Escalante testified that he personally observed that Folsom Chevrolet appeared to be holding out for
gross during his weekly visits from 2014 to 2016. (RT Vol. 2, 404:7-9 (Escalante).)

‘ 177. The dealership has generally disputed that it held out for gross profits. However,

Drew Crossan conceded that when it comes to making a “skinny deal, or a loser deal, in order to
move that new car . . . there’s limitations to how much you are willing to do.” (RT Vol. 9, 97:25—
08:15 (D. Crossan).) For eXample, for any discount “over a couple hundred dolia;rs, we ask that they
get . . . myself or the GM involved.” (Id.)

178.  Furthermore, data adduced at the hearing supports Mr. Escalante’s observations. The
POP analysis conducted in 2014 showed that Folsom Chevrolet earned significantly more gross
profit per new retail vehicle than the composite groups.‘ (R263.038; RT Vol. 1, 129:22-130:.25
(Stinson).) For example, in April 2014; Folsom Chevrolet was earning $422 more per unit than other
dealerships in the Sacramento DMA. (RT Vol. 1, 133:3-7 (Stinson).) The gross profit wés
particularly high on new trucks, the area where Folsom Chevrolet experiences the greatest shortfall.
(R263.039; RT Vol. 1, 132:6-132:15 (Stinson).) And even when excluding fleet units, Folsom
Chevrolet earned thousands more in variable gross profit per new unit than the composites.
(R263.079; RT Vol. 1, 134:4-15 (Stinson).) |

179. .. Mr. Farhat also analyzed Folsom Chevrolet’s gross profits, and fouﬁd similar results.

In 2013, for example, Folsom Chevrolet earned $1,640 in gross profit per retail vehicle, while thé
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average California Chevrolet dealership earned just $797—less than half. (R244.080 (Farhat

| Report).) The dealership remained above 180% of the composite through 2014 and 2015. (Jd.) Even

in 2016, when the dealership’s more aggressive pricing came into play, it still earned approximately
135% more than other California Chevrolet dealers in gross pro_ﬁts. (Id.) Furthermore, the
dealership’s used vehicles were also priced quite highly, meaning the dealership was not making up
the difference by giving up profits on its trade-ins. (Id.; (RT Vol. 5, 123:2-125:12, 182:23-183:9
(Earhaf).)
2. Pricing and Pay Plans are Dealerghip Operational Choices

180. Tﬁe gross profit earned on each sale, as well as pricing in generél, are operational
choicl&.as within the control of the dealership. (RT Vol. 1, 135:21-24 (Stinson).) Folsom Chevrolet’s
expert, Mr. Stockton, agreed, opining that “pay plans” and “level of aggressiveness in terms of
priéing” are some of the inputs a dealership has into its business. (RT‘ Vol. 7, 143:16-144:1
(Stockton).) These inputs then produce outputs in the form of higher or loWer sales. (RT Vol. 7,
147:24-148:3 (Stockton).) Thus, dealerships that wish to sell mofe vehicles can adjust their business
model to make less money on each sale, but more sales dverall, and earn back the money on the

“back end” (service, parts, finance):

A lot of dealerships advertise extremely low front end prices, and the
idea is that they will have big inventories. They’ll advertise very low
sales prices, and then when the customers come in, they will try to
make their money in other products, like finance and insurance
products, or possibly making money off of the trade-ins.

So one volume method that is . . . certainly not uncommon, is to have a -
really big regional presence, a dealership that’s really visible, that has
a lot of traffic, to advertise extremely low prices, and then to make
money on what I say is the back end.

(RT Vol. 7, 148:13-149:7 (Stockton).) In addition, Mr. Stockton testified that dealerships that wish

to sell more vehicles need to make sure their pay plans reflect that fact:

[I]f you want your dealership really to push sales volume, and you
don’t want to let customers walk away, then your salespeople are
working really hard to make sales, but they’re not making as much
gross profit on each sale.
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So you have to adapt your pay plan to incentivize them to be willing to
sell cars with customers who are only willing to pay the bottom -- the
bottom price. . . . [IJf you look at a lot of the very big dealers, that’s
how they do business. '

(RT Vol.7, 145:11-146:1 (Stockton).)
3, Dealership Practices Incentivized Seéking Higher Gross Profits

181.  Folsom Chevrolet could have chosen “inputs” that lead to high velume sales, like
those chosen by John L. Sullivan, a local dealership that carries a large inventory and advertises low
prices, and—not coincidentally—meets RS (RT Vol. 7, 150:5-11 (Stockton).) However, Folsom
Chevrolet chose a different apiaroach. This can be seen in its-pay plans, which incegtivize its sales |
staff to seek higher gross profits over volume.

182.  As with the fleet salespeople, Folsom Chevrolet’s retail sales personnel are prirharily :
paid on commission, based on the gross profits they earn. (RT Vol. 8, 64:12-65:16 (L. Crossan).)
Although there are tiers to this structure, it simply allowed them to capture a “higherrpercentage of
the commission,” i.e., more of the gross. ({d.) The actual numbers range from 20 to 30 percent of
gross profit. (RT Vol. 8, 104:20-105:7 (L. Croesan).) Mr. Stockton opined that this structure was
risk-averse; in other words, the salesmen were “not necessarily incentivize[d] to make aggressive
sales.” (RT Vol. 7, 149:24-150:4 (Stockton).) Larry Crossan, the general manager, was also
compensated by “a percentage of the gross” on the front end, including new vehicle sales. (RT Vol.
8, 40:4-10 (L. Crossan).)

-183. An indication that something may have been awry was noted at the June 2014 POP
meeting, where it became clear that Folsoin Chevrolet’s pay structure, in combination with generally
high gross profits, were resulting in unusually high compensation for Folsom Chevrolet’e
salespeople on a per-unit basis. At the time of the POP meeting, Folsom Chevrolet paid out $1,346
in sales compensation per retail unit, while the Sacramento DMA average was just $703.
(R263.069.) This may explain why, after Mr. Kaestner arrived and altered the dealership’s pay plans
to focus more on voluele and less on gross profits, there was “almost . . .".a hundred percent turnover
with the sales fo;ce.” (RT Vol. 8,’ 145:21-147:5; Vol. 9, 243:9-25 (Kaestner).) -

4. High Gross Profits Reduced Sales at Foisom Chevrolet
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184. There was widespread agreement at the hearing that customers are particularly
sensitive to vehicle pricing, particularly in the Internet era. Larry Crossan, for example, testified that
“the In;ernet has made custdmers fnore educated about pricing,” and “because of the Internet, |
customers are willing to drive a hundred miles to save a hundred bucks.” (RT Vol. 8, 90:6-16 (L.
Crossan).) He further testified that “two of the most important factors for a dealership [are] product
pricing and product availability.” (Id.) Mr. Esc_alante concurred, noting that customers today “are |
more price sensitive, because they havé so much information at their finger tips to make an informed
dedisioﬁ of where are they getting the best deal.” (RT Vol. 2, 406:2-11 (Escalante).)

185.  As aresult, higher gross profit typically leads to fewer sales. (RT Vol. 1, 131:1-22
(Stinson).j Mr. Escalante believes this is true for Folsom Chevrolet specifically, testifying that “sales
went elsewhere that could have been had because of holding [for] gross.” (RT Vol. 2, 406: 17-21
(Escalante).) | | | .

186. Interestingly, the dealership was perceptibly more aggressive with its pricing in 2016,
and earned by far its lowest gross profits pér qnit.3 (P185 (Stockton Report) at 80, App. p. 12.)
However, because the dealership sold more u'nifs, it qualified to earn an additioﬁal $543,927 in
incentives from General Motors under the SFE program, which rewards volume sales. (RT Vol. 1,
192:12-199:4 (Stinson); P185 (Stockton Report) at 80, App. p. 12.) These SFE incentives effectively
replaced all of the gross profit the dealership “lost” by pricing its vehicles. more competitively. (P185
(Stockton Report) at 80, App. p. 12.) As a result, in 2016, Folsom Chevrolet had its most profitable
year since the recession, recording a prdﬁt of $1,639,756, on top of the $397,302 dividend it paid to
cover Mr, Crossan’s personal income taxes. (See R243E.001 (2014 Operating Report) at line 63.)

C. Folsom Chevrolet Failed to Implement a Fully-Functional BDC |
187.  Another reason why Folsom Chevrolef struggles to make sales is that it lacks a fully
functional BDC, or Business Development Center. A BDC is designed to generate appointments for

the store by following up on potential sales and service leads. (RT Vol. 2, 376:3-14 (Escalante).) At

3 Even with that reduction, the dealership nonetheless still charged approximately 135%
more than other California Chevrolet dealers in gross profits. (R244.080 (Farhat Report).)
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the simplest level, it interfaces with potential customers: “if a customer calls in and they want to see
a red Silverado,” the BDC will “learn more about the customer, learn more about the colors and
options, and schedule an appointment with the customer where it’s convenient for the customer.”

(RT Vol. 2, 279:12-281:14 (Stinson).) On the service side, it might help customers who call in to

|| schedule oil changes and things of that nature. (/d.)

188. However, a good BDC is also proactive, working from manifest lisfs——many of which
GM provides—to generate additional sales. For example, a BDC may call a E;listomer whose lease is
ending shortly, and alert them that they can qualify for additional incentives if they return the lease
early. (RT Vol. 2, 279:12-281:14 (Stinson).) It may cdntact a non-GM cusfomer that research
indicates is in the market for a new vehicle and considering a Chevrolet product, and set an
appointment fdr a test drive. (RT Vol. 2,377:10-378:3 (Escalante).) Or it may coptacf a Folsom
Chevrolet customer who has not brought their vehicle in for service within the first six years, and '
notify‘ them that they qualify for free maintenance for their vehicle under warranty. (RT Vol. 2,
358:7-360:3 (Deprez); Vol. 2, 378:6-11 (Escalante).)

189. Whatever fhe methods used, the key is that the BDC makes and then confirms |
customer appointments. (RT Vol. 2, 279:12-281:14 (Stinson.)-.) 18 to 28 percent of appointments are
converted into sales, which means 12-15 appointments would allow Folsom Chevrolet to meet its
simplified goal of three sales per day. (RT Vol. 2, 376:22-377:2 (Escalante).) It also allows the
déalership to predict their upcdming sales with high accuracy. (RT Vol. 2, 376:15-21 (Escalante).)
As Mr. Escalahté noted, aplﬁointments are increasingly necessary in a world where consumers can
use technology to “grab the information to make a decision and go to a store as opposed to visiting
the store blindly and just showing up and asking, hey, I’'m looking for a trﬁck.” (RT Vol. 2 378:12-
25 (Escalante).) Although that used to be the industry practice, “now, moré than ever, it’s [about] the
BDC where.you have somebody actively reachihg out to the customer and trying to set an
appoiniment to bring in the traffic, if you will, into the s[t]ofe.” (Id.) _

190. The problem is that “a lot of sales i)eople don’t like to make [outbound] éalls.” (RT
Vol. 2, 279:12-281:14 (Stinson).) As a result, it requires discipline aﬁd coordination to ensure that

appointments are being set and confirmed. (/d.) However, Folsom Chevrolet experienced frequent
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|[turnover at the BDC manager (“BDM™) positioh, and failed to hold its sales consultants accountable

for setting and confirm appointments. (RT Vol. 2, 379:1-11 (Escalante).) As a result, it did not
consistently set appointments to drive traffic to the store. (RT Vol. 2, 379:20—22 (Escalante).)
Furthermore, Folsem Chevrolet’s manaéers did not consistently call'to confirm that claimed
appointments had acttaally beert made, a practice employed by successful dealerships such as John L.
Sullivan. (RT Vol. 2, 380:10-381:17 (Escalante).) |

191. The lack of a functional BDC was a frequent topic of conversation w1th Folsom |
Chevrolet. (See RT Vol. 6, 203:2-204:3 (M. Crossan) (“there were certainly an emphas1s on a
BDC™).) Mr Escalante stated that “one of the main subjects that we had discussed on a frequent
basis was the creation of a BDC and BDM, and generating appomtments consistently.” (RT Vol. 2,
411:1-11 (Escalante).) It was also a primary suggestiort made by Maritz, the third-party consultants
hired to_assist the tlealership. (RT Vol. 2,410:1-13, 450:14-451:2 (Escalente).) However, the
dealership never fully implemented the suggestions, in part becauee Mr. Shirley did not fulfill the
tasks assigned to Him. (RT Vol. 2,410:17-411:16 (Escalante).) .

192.  Mr. Escalante grew so frustrated by the dealership’s poor follow-through that he kept
notes of discussions from several meetings in July and August 2015. (R254; RT Vol. 2, 382:3-
382:22 (Escelante).) The notes reflect that otl July 10th, the dealership had no BDM (BDC
Manager), and he spoke with Mr. Crossan about adding one. (R254.) M. Escalahte further stated
that “[t]he current poor appomtrnent rates followed by challenged sales seems to be the prlmary
reason traffic is so slow.” (Id.) Notes from the following two weeks indicate that no BDM was h1red
and “[n]o ETA” was offered as to when one would be hired.” (Id.) These conversations occurred
during the cure period, when the dealership should have felt a sense of urgency to hire a BDM. (RT
Vol 2,.384: 1.—.7 (Escalante).) Mr. Escalante also noted that he had similar discussions both before
and after those dates. (RT Vol. 2, 384:8-19 (Escalante).) |

193. The dealership’s failure to implement an effective BDC can also be seen in the
quarterly contact meetings from General Motors. Taken as a whole, they demonstrate both GM’s
continued emphasis on the BDC and the dealership’s 1nab111ty to maintain one. (See R212.002 (Avg.

4,2014 Ltr.) ("BDC implementation process at 85% complete. BDC manager onboard, Peter
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Allen.”); R215.002 (Oct. 31, 2014 Ltr.) (“Starting November 1, 2014 a new BDC Manager will be
onboard to help increase appointments.”); R217.002 (Jan. 30, 2015 Litr.) (“Contiﬁued training and
verification by newly hired BDC manager”); R229.003 (Aug. 21, 2015 Ltr.) (*Dealer contacted
Traver Technolo gif:s4 to assist with the re-implementation of proper BDC functions and éffective
appointment process”); R231.002 (Sept. 30, 2015 Ltr.) (“BDC has Traver refresher training to be
scheduled but has ﬁot yet been completed”); R233.002 (Dec. 1, 2015 Ltr.) (“Dealership continues to
increase emphasis on BDC process. . . . Additional BDC training is scheduled for January 2016.”).)

| 194.  Folsom Chevrolet continues to struggle with its BDC today. Mr. Kae_:étner testified
that when he took err in May 2017, he had ‘to “giVe the sales team a different mindset in retrospect
of how the industry is now, in 2017.” (RT Vol. 9, 226:14-227:1 (Kaestner).) He explained that this
meant ma.king' “some changes to designate certain personnel to monitor what we call leads that come
through the Internet department, as opposed to where we were handing them out and not really
holding one person accountable for these leads.” (RT Vol. 9, 227:2-18 (Kaestner).)

D. Folsom Chevrolet’s Customers were not Satisfied

195.  Another cause of poor sales performance at the dealership was its inability to achieve
abceptable levels of customer satisfaction. Obviously, this is problematic on its own under the
contractual requirements of the Dealer Agreement. (R201.011 § 5.3.) However, customer
satisfaction is also a critical aspect of sales performance, becanse it affects the retention of existing
cué.tomers. (RT Vol. 2, 420:2-7 (Escalante).) Given the advent of third-party review sites like Yelp,
it may also influence whether a customer chooses to visit the dealérship at all. (RT Vol. 2, 259:15-
260:18 (Stinson).) |

196.  Customer satisfaction is primarily measured by General Motors in the form of
customer surveys. (RT Vol. 1, 99:22-100:12 (Stinson).) There are two different surveys that are
administered: The PDS (Purchase and Delivery Satisfaction) survey relates to a customer’s .

experience during the purchase process for a new vehicle, and the SSS (Service Satisfaction Score)

4 Traver is a BDC agency “that was hired for a time but left.” (RT Vol. 2, 380:10-20
(Escalante).) ' :
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survey relates to a custbmer’s experience when their vehicle needs warranty repair or maintenance.
(RT Vol. 1,' 100:14-101:7 (Stinson).) This is comparable to the practices employed by other
manufacturers. (RT Vol. 5, 125:13-126:14 (Farhat).)

197.  Evidence at the hearing showed that Folsom Chevrolet scored below the Regional
average in PDS every year from 2012 to 2017. (See R268.001-6.) Furthermore, it exhibited a
noticeable negative trend. Mr. Stockton’s graph of the dealership’s PDS scores shows that they
declined every year starting in 2013, falling ever further away from the Regional average. (P185 at
83, App. p- 15.) And while the dealership typically performed better in SSS, it did extremely poorly
in 2014, scoring just a 65.4—well below the Region average. (R268.004; see also RT Vol. 1,
156:22-25 (Stinéon) (65 is a low score); RT Vol. 2, 356:6-7 (Deprez) (same).) |

198. These measures directly influence a dealership’s retail sales capabilities. Mr. Stinson
described PDS as “a big indicator of future sales.” (RT Vol. 1, 110:10-111:4 (Stinson).) Mr.
Escalante testified that he has observed that a deteriorated PDS has “a correlation with lower sales.”
(RT Vol. 2, 420:8-22 (Escalante).) And Mr. Meier stated that “CSI performance, given customers do
have choice, will impact the number of consumers that you can attract to the dealership.” (RT Vol. 4,

41:23-42:8 (Meier).) Thus, while “word of mouth of customers satisfied at the dealership is

instrumental in continuing to attract new consumers in a community . . . CSI performance that is

below regional average will have a pretty significant effect on the ability to attract and retain
customers.” (/d.) | |

199.  The effects of the dealership’s poor customer satisfaction also show ljp in dealer
customer loyalty reports. (See R241A-E.) These reports show that Folsom Chevrolet continuously
struggled to retain customers; between February 2012 and May 2015, its 3 month trend never once
reached the average of the District, Zone, Region, or Nation. (R241A-D.) In 2014-~the same year its
SS8S scores cratered—Folsom Chevrolet’s dealer loyalty rate was as low as 5 or 6 percent. (RT Vol.
2, 429:15-24 (Escalante).) In other words, only 1 in 20 customers who purchased a vehicle from
Folsom Chevrolet returned to purchase one fhere again. (Id.) .

200. The loyalty reports from this period also reflect that, while Folsom Chevrolet was

losing customers to many dealerships, it saw a large number of defections to other Sacramento
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Chevrolet dealerships. (R241B.002; R241C.002; RT Vol. 2, 427:3-428: i, 429:25-430:8 (Escalante).)
In 2014, for example, the number one model of vehicle purchased by customers who defected from
Folsom Chevrolet, by far, was the Chevrolet Silverado. (R241C.002.) In fact, there were aé many |
Silverados purchased by defecting customers (27) as the next three models combined. (Id.) |

E. Folsom Chevrolet Failed to Hold its Personnel Accountable

201. ‘ The final cause of poor sales performance at. Folsom Chevrolet identified at the
hearing was a failure to hold its personnel accountable. This effect can be seen at every levél of the
dealérship’s operations, from its inability to rein in Mr. Schoonbrood’s harmful but lucrative fleet
practices (RT Vol. 1, 201:17-24 (Stinson) (“I just felt that the fleet manager had the most control of
tﬁe dealership™), to the high gross profits—and therefore compensation—earned by its sales staff, to
the inability to implement a functional BDC and consistently make appointments, (RT Vol. 2,

279: 12-281:14 (Stinson) (“a lot of sales people don’t like to make [outbound] calls™).) It was also a
problem that hampered Folsom Chevrolet’s ability to implement the suggestions made by General -
Motors and Maritz. (RT Vol. 2, 414:8-14 (Eséalante).)

202. The problem was exemplified by the tenure of Mr. Shirley, the general sales manager,
who frustrated progress at the dealership by agreeing to tasks during Maritz meetings—such as
creating a BDC, hiring a CSI manager, or reviewing léads‘and manifegt lists—he then failed to
implement. (RT Vol: 2; 410:21-412:13 (Escalante).) GM discreetly suggested that Folsom Chevrolet
consider a change at the position, but it took far too long for the dealership to act. (RT Vol. 2, 413:3-
17 (Escalante).} According to Mr. Crossan, by the time Mr. Shirley was let go, he had 0pehly
stopped doing his job. (RT Vol. 8, 135:13-136:4 (M. Crossan).) It appears even Mr. Shirley agreed it
was time for him to go; when he was fired, he told Mr. Crossan that he “should have let him go six
months earlier.” (RT Vol. 8, 136:5-11 (M. Crossan).) After Mr. Shirley was finally let go, the |
dealership experienced positive changes to its website, marketing practices, phone calls and leads—
and ultimately, improved sales. (RT Vol. 9, 142:2—23, 157:19-159:2 (D. Crossan).)

203. The problem can also be seen in the testimony of two relative newcomers to Folsom
Chevrolet, Brian Kaestner and Lisa Castro, the dealership’s controller. Mr. Kaestner testified that

when he started, the dealership had “a lot of employees with tenure.” (RT Vol. 9, 255:7-11
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(Kaestner).) However, aftef he altered the dealership’s pay plans to focus more on volume and less
on gross proﬁts—~—-a.nd to include performance requirements-~there was “almost . . . .a hundred
percent turnover with the sales force.” (RT Vol. 8, 145:22-147:5; Vol. 9, 243:9-25 (Kaesf:ner).)

204. Ms. Casfro, ‘meanwhile, testified that when she joined Folsom Chevrolet in November
2015, she perceived “complacency” among certain personnel et the dealership. (R250C.037-38
(Depo Des. of L. Castr'e), 33:25-10, 35:4-36:1.) That cbmplacency Was concentrated in the “variable
ops department,” which is the used and neW vehicle sales department. (/d.) By way of exaﬁple, Ms.
Cestro testified that “[t]he sales manager just did not do the daily duties, the back to basics that are
expected of a sales manager,” and was instead just “[w]aiting for a car deal.” (Id.)

IV.GENERAL MOTORS’ PROCESSES AND PROCEDURES |
205.  As with the causes of Folsom Chevrolet’s performance, General Motors does not

need to prove the reasonableness of its practices in order to establish good cause for termination. To

| the extent Folsom Chevrolet has attacked these processes and procedures, however, it is nonetheless

worth exploring the reasonableness of several key practices. ’

A.‘- | General Motors’ Inventory Allocation Process is Reasonable

206. Folsom Chevrolet has argued that it was allocated insufficient inventory to meet it.s
sales requirements. However, evidence at the hearing, including the festimony'of Mr. Bob Muiter,
Director of GM Order Fulfillment for all of North America, established that GM’s process is |

reasonable and that Folsom Chevrolet was allocated sufficient inventory. (RT Vol. 3, 7:4-8:11

(Muiter).)

1. The Allocation Process
207." GM utilizes a math-based formula to deterﬁﬁne which dealers should be allocated, or
offered, vehicles during each upcorrﬂng production run. (RT Vol. 3, 11:19-13:20 (Muiter).) There
are several steps to this process, and each offers dealerships the opportunity to obtain more or less
product as needed. |

- a. Phase 1: Consensus

208.  The first phase of allocation is the consensus process, wherein GM makes an initial

offer of vehicles to each dealership. .(R252; see also R278 (PowerPoint explanation of process).) The
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first step is to calculate the Available Days’ Supply (ADS) for each dealership, whiéh is determined
by dividing a dealership’s total availability of product (i.e., units in stock or in transit to the dealer)
by its average daiiy sales rate over the past 90 dajrs. (RT Vol. 3, 11:19-13:20 (Muiter); R278.002.)
That humbcr is then adjusted by travel time from the.,plant.‘ (Id.) That proximity adjustment is based
on the empirical travel time for GM lo gistics to deliw:er vehicles, which is updated every month. (RT
Vol. 3, 16:15-17:2 (Muiter).) | o

209.  Thus, a dealership with 8 vehicles in stock, and an average daily sales rate of 2
vehicles per day, has an ADS ‘of 40 days, because it would take 40 days on average to sell 8 vehicles
at that rate. (R278.003.) Meanwhile, a dealer with only 4 vehicles in stock, selling .3 vehicles per
day, has an ADS of 13 days—meaning it will run out of inventory sooner, on average. (1d.)
Although this calculation ignores travel time, that would also be taken into account. (RT Vol. 3,
18:10-19:7 (Muiter).) N |

210.  Asreflected in R278.003-7, General Motors then begins alloéating vehicles to the
dealers with the lowest ADS, one unit at a time, (RT Voi. 3,26:21-28:17 (Muiter).) After each unit
is allocated, the receiving dealer’s ADS is recalculated, and the next-lov.vest ADS dealer (which may.
bé the same one) receives the next unit. (/d.) When all of the available units are al-loca.ted, the ADS
of fhe dealer who received the final unit becomes the “ADS Bar.” (R278.008.) Any dealer With a
starting ADS below the ADS Bar will have received at least one unit; any dealer with a starting ADS |
above the ADS Bar will not. (RT Vol. 3, 20:24-22:20 (Muiter).) The ADS Bar is published with
each cycle, so that dealers understand why they did or did not receive allocation. (Id.)

211.  This first part of phase I of the allocation process is called estimated shipments. The
resuit of tﬁis system is to equalize product availability across the dealer network. (Séé‘278.009‘-10
(showing equalization up to the ADS Bar); RT Vol. 3; 28:24-30:17.)

212, After dealerships are offered vehicles by GM, they next engage in consensus, wherein
they choose whether to (1) accept all of the units offered; (2) accept some or none of the units
offered; or (3) accept the units offered and request more. (RT Vol. 3, 30:25-32:16 (Muiter).) This is
a dealer business décis‘ion based upon their existing invenibry. (Id.) After each dealer makes that

decision, any declined allocation units are placed back into a pool, and re-allocated based on ADS to
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any dealer that requested additional vehicles. (/d.) This is the end of the first phase, which is
generally nerformed twice per month. (RT Vel. 3,32:17-21 "(Mutter).)
b. Phase 2: Dealer Order Submission Process

213. Twice per rnonth, after the consensus process is complete, each dealership receives a
docurnent that describes its final allocation. (RT Vol 3 49:16-51:1 (Muiter) ) The dealer then has to
place orders for the specific vehicles it wants (trim package, color, efc.), a process which occurs
every week (Id.) ThIS process is known as the Dealer Order Submlssmn Process (“DOSP”) During
DOSP, as in consensus, the dealership again has flexibility in how many vehicles it takes, with the
option to (1) order all of the units offered; (2) order some or none of the units offered; or (3) order

the units offered and request more. (/d.) And once again, any declined units are re-allocated to those -

dealerships that requested more units. (Id.)

2. Business Elite Supplemental Allocation
214. In addition to the regular allocation process, General Motors also runsl a'special
allocation for Business Elite dealershlps on three vehicle lines: Silverado light-duty regular cab,
Sllverado heavy-duty, and Express Van. (RT Vol. 2, 334:3-7 (Ryan).) The program provides
“incremental volume” to dealerships, in that it takes from a pool of those vehicles and offers
allecation only to Business Elite dealers, using the same system described above. (RT Vol. 3, 110:5-
111:6 (Muiter). | |
215. This allocation is designed for small business, “non-ﬂeet” customers, such as florists,
Iandscapers, and the like. (RT Vol. 3, 117:4-19 (Muiter) ) “[TThe intent of the design and the
commercial allocation is not to satisfy fleet, We have a fleet process to satisfy fleet.” (Id.) For this
reason, the Business Elite allocation is for.vehicles that are “useful in commercial appl1cat10ns ” (RT
Vol. 3, 111:2-6 (Multer).) While dealers can customize orders from this allocation just as in the
ordinary allocation process, “[a] lot of the volume that gets delivered . . . is lower trim level
Silverados.” (RT Vol. 2, 350:21-351:23 Ryan)) |
3. GM Makes Additional Vehicles Avallable Outside the Allocation Process
216.- In addition to the regular and Busmess Elite allocation, General Motors also sets aside

up to 15% of its production under a program known as strategic target market initiative—"STML”
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(RT Vol. 3, 36:22-37:18 (Muiter).) The 15% cap is based on state law. (Id.) The STMI vehicles are
then provided to each Region for discretionary distribution, because the allocation “formula can’t
necessarily accommodate all the variables in the market, “ (Id.)

217.  STMI vehicles can be used for prOmotibns and events occurring within the Region.
(Id.) It also serves as a safety valve, because the Region can use those vehicles to help dealershipé

who are struggling with inventory for reasons outside of their control. (RT Vol. 3, 96:22-98:24

(Muiter).) However, Mr. Muiter took care to point out that STMI distribution cannot “impact

negétively any adjacent dealef,” meaning it cannot “favor one deal[er] over another.” (Id.)

218. GM also provides supplemental allocation to dealers in the performance improvement
program, which Folsom Chevrolet received when it was provided the Notice of Breach. (Id.)

| 4, Folsom Chevrolet had Sufficient Inventory to Meet ifs Sales
Requirements

219. Folsom Chevrolcf has alleged that it did not have sufficient inventory to meet its sales
requirements. However, evidence at the hearing showed that not only did it have sufficient
inventory, it turned down or failed to request hundreds of additional units it could have received. The
claim that it was not provided with enough inventory is therefore unavailing.

a. Folsom Chevrolet Generally Maintained a Sufficient ADS

220.  As an initial step, Mr. Farhat analyzed Folsom Chevrolet’s average monthly ADS
from 2013-June 2016. (R244.‘079.) The analysis revealed that Folsom Chevrolet typically maintained
at or above.a 200 days’ supply of vehicles until June 2016, when average ADS dropped somewhat to
a still-reasonable 143 days. (/d.) In 2014, the dealership had an average monthly ADS of 266
vehicles. (Id.)

221.  According to Drew Crossan, these numbers typically represent more than enough
in§entory: “any car that we can have 193 days’ supply, I can replace that car in that time frame,
hopefully; if all things go to plan. So I don’t need a 260-day supply;” (RT Vol. 9, 115:8-116:9 (D.
Crossan).) Mr. Farhat agreed that, given those numbers, “it’s hard to believe that there was a lack of

inventory at the dealership.” (RT Vol. 5, 120:7-121:9 (Farhat).) Mr. Escalante agreed, testifying that
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in his years of experience in calling on the dealership, GM allocated enough vehicles for Folsom
Chevrolet to be successful. (RT Vol. 2, 386:19-22 (Escalante).)

b. Folsom Chevrolet’s Actions During Allocation Indicate it had

Sufficient Inventorv

222. Aﬁother way of looking at inventory is to exarrﬁne the dealership’s actual practices
when it came to allocation. Mr. Muiter did juét that analysis, and he determined that Folsom
Chevrolet’s actions indicate it was generally comfortable with its inventory levels during 2012-2016.
(See R276.002-3.) |

223.  The first portion of Mr. Muiter’s analysis shows Folsom Chevrolet’s b_ehavior during
the consensus process. (R276.002.) The numbers in red indicaté declined units of allocation,
meaning that Folsom Chevrolet chose not to obtain more vehicles of thatl type. (RT Vol. 3, 35:14-
40:21_(Muiter).) That sums to 466 units over those 5 years. (R276.002; RT Vol. 3, 45:10-18 |
(Muiter).) |

224, The last row, meanwhile, reflects the percentage of allocation cycles in which Folsom
Chevrolet requested at least one additional unit of that type. (RT Vol. 3, 35:14-40:21 (Muiter).)
Thus, for the Chevy Bolt—which Drew Crossan called the “second hottest product” right now (RT
Vol. 9, 105:3-22 (D. Crossan))—the dealership requested additional allocation during every
production cycle it was offered in 2016. (See R276.002.) But across all vehicles and all 5 years, it
only requested additional allocation about half the time. (Id.; RT Vol. 3, 48:13-49:6 (Muiter).) When
it did request extra units, héwever, it was often rewarded, earning an extra 571 units dver that périod
of time.5 (R276.002.) | |

1225.  Mr. Muiter next looked at Folsom Chevrolet’s behavior dui‘ing Phase 2, the Dealer
Order Submission Process. (R276.003.) Here, the dealership rareljr declined units it had previously
accepted, turning down only 15 vehicles over 5' years. (Id.; RT Vol. 3, 52:25-53: 19 (Muiter).)

However, it also rarely requested additional inventory, submitting such a request just 38% of the

3 As Drew Crossan put it, “[y]ou can ask for extra allocation. If it s available, they will give
it to you.” (RT Vol. 9, 107:1-6 (D. Crossan).) _
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time. (RT Vol. 3, 38:6-23 (Muitér).) Thus, 62 percent of the time, Folsom Che\}rolet chose not to try
to obtain any additional units during the weekly order process. (Id.) But again, when it chose to do
so, it was often rewarded, eaming 210 extra units over those 5 years. (R276.003.)

226. Mr. Muiter’s assessment was that Folsom Chevrolet thefefore felt it generally had
éUfﬁcient inventory; otherwise, it would have raised its hand to ask for more allocation. (RT Vol. 3, -
48:13-49:6, 54:20-25 (Muiter).)it cleariy understood flow to ask for more allocation or decline
unneeded vehicles if it chose. (RT Vol. 3, 55:1-11 (Muiter).) Mr. Muiter therefore rejected the claim

that the dealership was not allocated enough vehicles to be successful:

[T}t would be my conclusion that if indeed the dealer was short of
desired availability, the dealer would have been more aggressive in
asking for product. The times he asked for product, you can’t
guarantee you’re going to get them each and every time, but the dealer
was rewarded sufficiently each of those instances. That would suggest
to me that he didn’t need any more product. At the time, they were
making the decision, they felt they had enough product.

I think, based on today in hindsight, maybe they’d now feel they didn’t
have enough product, but their actions, their business decisions at the
time suggested they were satisfied with the product that they had.

(RT Vol. 3, 55:21-56:15 (Muiter).)

C. A Review of Folsom Chevrolet’s 2015 Inventory Indicates it had

Sufficient Inventory to Meet its Sales Goals
227.  In addition to his analysis of Folsom Chevrolet’s allocation practices from 2012-

2016, Mr. Muiter also performed a deep dive into Folsom Che\./rolet’s inventory in 2015 specifically,
the year of the cure period. (See R277.002.) That analysis begins with a review of information
obtained from the 2015 Sales Performance Review, such as the dealer’s sales, its expected sales, and
the variance from expected. (RT Vol. 3, 60:2-61:2 (Muiter).) In 2015, the dealership needed to make
1,142 sales total, or 490 sales more than the 788 it made, to meet state average and 100 RSI. (Jd.)
228.  Mr. Muiter then reviewed the dealership’s actual availability of vehicles during 2015.
It began the year with 389 vehicles, and then received 885 units over the course of the year through
the allocation process, as well as 21 extra units through incremental DOSP alloéation. (RT Vol.-3,

61:3-62:11 (Muiter).) The 885 units represents the vehicles actually accepted by the dealership
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during the consensus process, as column 8 shows it also turned down 141 uhits of allocetion. (RT
Vol. 3, 102:14-103:23 (Muiter).) Thus, purely from vehicles already in stock or made available to it,
the dealership had 1,295 vehicles during 2015, which was already more than enough to meet its
obligation of 1,142 sales. (RT Vol. 3, 61;3-62:15 (Muiter).)

229. Howevef, Folsom Chevrolet had the opportunity to obtain additional vehicles during -
2015 as well. As an initial matler, it declined 141 units of allocation that year, including 4 Silverado
1500s—a vehi.cle it missed its‘ sales objective for by over 200 units. (R277.002.) During the dealer :
order submission process, it also declined 5 units it had previously accepted. (RT Vol. 3, 62:16-
63:25 (Muiter).) | | |

'230. On top of those 146 units, Folsom Chevrolet also had the opportunity to request
additional inventory 9 times durmg the Estimated Shlpments process. (Id.) That does not mean it
could have obtained only 9 veh1cles; rather, it could have obtained a minimum of 9 vehicles, and
possibly many more. (Id.) And on top of that, it had the opportuhity to obtain an additional 94 units
by requesting additional inventory during the DOSP phase, including multiple Camaros, Cruzes, and
S1lverados (Id.; R277.002.)

231. Summmg up all of these results shows that Folsom Chevrolet had the opportunity to
obtain at least 249 more units than it obtained during 2015, and possibly more. (Id.) The total
number of vehicles available to it in 2015 was therefore 1,544, more than four hundred units more
than waslneeded for Folsom Chevrolet to meet 100 RSL (d.) Mr. Muiter therefore concluded that,
“[b]ased on the data, there was adequafe inventory to meet the requirement.” (RT Vol. 3, 65:9—22
(Muiter).) To the extent the dealership declined to take advantage of those opportunities, it reflects
business decisions made by Folsom Chevrolet, ‘not‘ a failure to supply vehicles by GM. (RT Vol, 3, |
108: 17—1 10:4 (Muiter).)

5. General Motors Provided F olsom Chevrolet with a High Level of
Inventory Support |

. 232, Polsom Chevrolet has complained that, even if it received sufficient inventory, it had

to deal with issues like constraints in ordering that affected its business. However, this is an issue

that affects all Chevrolet dealers equally. (RT Vol. 9, 148:13-21 (D. Crossan).) By contrast, there is
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one area where Folsom Chevrolet was significantly favored over its competing dealers: discretionary
support from General Motors.

233. For exainpie, Mr. Escalante testified that he provided Folsom Chevrolet with an

{| unusually high level of attention and support, because he was “very interested in helping them

improve their sales and their customer satisfaction scoring.” (RT Vol. 2, 373:8-15 (Escalante).) As a
résult, Mr. Escalante noticed when Folsom Chevrolet turned down an allocation of 10 pickup trucks,
and convinced them to take the \l/ehicles. (R254; RT Vol. 2, 387:14-388:6 (Escalante).) This was an
oVersight on Drew Crossan’s part that Mr. Escalanté noticed and corrected. (RT Voi. 9, 128:19-
129_:9 (D. Crossan).) ._

234.  More concretely, both Mr. Escalante and Mr. Ryan routinely steered available STMI
units to Folsom Chevrolet when possible. In fact, of M;. Ryan’s 30 Businéss Elite dealers, Folsom |
Chevrolet “probably . . . received the most [STMI] out of any of my dealers in the last three years.”
RT Vol. 2, 336:3-19 (Ryan).) A review of Mr, Mﬁiter’é chart confirms that this was a sigﬁiﬁcant
benefit to the d'ealership: from 2012 to 2016, the dealership received an addiﬁonal 796 units under
the STMI program, a nearly 30% increase over its initial allocation of 2,685 units. (R277.002.)

B.  General Motors® Method of Assigning APRs and AGSSAs is Reasonable

235. ' At the hearing, Folsom Chevrolet challenged the reasonableness of the AGSSA
assigned to it, asserting that the territory is too largé for it to cover effectively. However, the
evidence adduced showed that GM’s probess for assigning territory is reasonable, and the AGSSA
given to Folsom Chevrolet is, in fact, properly.r assigned_. -

1. General Motors’ Method of Assigning APRs and AGSSAs is Réasonable

236. As explained above (see supra, §_ I(B)), General Motors assigns census tracts to
dealerships using a cohsistent, objective. process based on geographic proximity and customer
convenience. Its drive time metrics take into account speed limits, and the persons actnally doing the
review are also able to visually review road networks and other map data. (RT Vol. 3, 226:21-227:13
(Giguere).) |

| 237.  Thus, although Folsom Chevrolet is able t6 sell into the entire Sa.cramento metfo

area—and indeed, the country—it is only responsible for covering those tracts for which it is
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objectively the closest.dealer. (RT Vol. 3, 137:4-21 (Giguere).) GM puts significant effort into
maintaining these AGSSA definitions, going as far as to update the territories of every dealership in
the country duriﬁg the decennial Census. (R206.001 (Jan. 22, 2013 Notice of Tentative Decision).)

238.  General Motors provides many opportunities for dealers to become involved in the

configuration of their territory. Dealers may generally request a review of their territory at any time,

as Folsom Chevrolet did in July 2015. (See R230 (Aug. 21, 2015 Lir.) (responding to July 2015
lettcf) .) In addition, it provideé notifications to dealers whenever any 'tentatilve definition changes are
considered, even those Whjch result in no effective change. (RT Vol. 3, 159:25-162:13 (Giguere);
compare R206.009 (then-Current AGSSA) wirh 11 (Proposed AGSSA).) Dealerships then have both
the contractual and statutory right to provide iﬁformation and protest those changes. (See.R201
(Dealer Agreement) at 7 § 4.2; Cal. Veh. Code § 3060(b)(1).)
2. - Folsom Chevrolet Failed to Timely Object to any Assignment of Territory‘

239.  As described in the Timeline, Folsom Chevrolet was notiﬁed during the June 2009
bankruptcy process that the GM dealer network would soon be subject to consolidation of “a
significant number of dealers.” (R202.001 (Participation Agreement).) And indeed, two Chevrolet
dealers in Folsom’s area went out of business during the bankruptcy process. (RT Vol. 3, 204:25-
205:19 (Giguere).) Those dealerships were located in Shingie Springs and in Jackson, east and south
of Fblsom proper. (Id.) Mr. Crossan learned that these deaierships would not be going forward
within about six months of receiving the Participation Agreement. (RT Vol. 6, 169:10-22 (M.
Crossan).) |

240.  Folsom Chevrolet was then notified in December 20.10 that its AGSSA would be
expanded to better reflect the opﬁortunity available to it, given the loss of neighboring dealers. (See
R204.001 (Dec. 17, 2010 Notice o.f Proposed APR and. AGSSA Changes).) The new AGSSA, which
is largely the same as its current territory, included several large but sparsely populated tracts,
including some in the former Jackson dealer’s AGSSA, but not the town of Jackson itself. (/d.; RT
Vol. 10, 62:11-18 (Farhat).) |

241.  Folsom Chevrolet did not respond to the December 2010 tentative notification, nor to

-another notification sent in April 201 1, which took into account the information that other dealers
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did send. (RT Vol 8, 179:15-19 (M. Crossan); R205 (Apr. 22, 2011 Tentative Decision of APR and
AGSSA Changes); RT Vol. 3, 155:9-11 (Giguere).) Folsom Chevrolet also'did not protest the
finalized new assignment, which was made in June 2011, even thougﬁ the first words on the notice,
in bold font, alerted it to its right to protest. (R257 (June 29, 2011 Final Decision of APR and
AGSSA Changes).) '

242.  Folsom Chevrolet also made no timely response to GM’s notification that its AGSSA
definition wés being updated following the 2010 census. (RT Vol. 3, 159:25-162:13 (Giguere).) |
However, it did ultimately send a letter objecting to GM’s purported “tentative decision to
significantly expand Folsom Chevrolet’s APR and AGSSA, even though the dealership had had that
territory for approximétely a year and half by that point. (R281.002; RT Vol. 8, 184:18-185:12 (M.
Crossan).) Even then, Folsom Chevrolet’s letter failed to convey an& useful feedback, as it objected
to territory which was not actually within its AGSSA. (See R281.001 (mappmg locations against
AGSSA); RT Vol. 3, 164:5-165:20 (Glguere) )

243.  General Motors did agree to review the territory again, and rﬁadc two census tract
changes at the fringe of Folsom Chevrolet’s territory. (R208 (May 31, 2013 Notice of Proposed APR
and AGSSA).) Because of the revisions, General Motors again reminded Folsom Chévrolet of its
opportunity to provide information to GM bursuant to Article 4.2 of the Dealer Agreefnent. (Id. at
GM000002941) Folsom Chevrolet did not provide any additional information in response. (RT Vol.
8, 189:3-16 (M. Crossan).) Then, on September 16, 2013, General Motors ndtified Folsom Chevfolet
that it had finalized its AGSSA assignment. (R209 (Sept. 16, 2013 Fiﬁal Decision of APR and
AGSSA).) The first words on the notice sent to Folsom Chevrolet again stated, in bold font, that'it
had the right to ﬁle a protest. (Id.) However, despite its earlier threat that it would ﬁle a Protest with
the New Motor Veh1cle Board if GM attempted to “rev1se our APR and AGSSA as proposcd ?
(R281 at 3), Folsom Chevrolet did not file a protest in response to the changes in its AGSSA. (RT
Vol. 8, 189:17-190:2 (M. Crossan).)

244,  Finally, in July 2015, during the cure ﬁeriod, Mr. Crossan wrote another letter
regarding his territory, in which he reférenced the concerns he made in his April 2013 letter, and

stated that “the recent expansion of our APR and AGSSA” had increased its sales expectations to
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unsustainable levels. (R226 (July 14, 2015 Ltr.).) However, it had been nearly four years since that
territory was first assigned to Folsom Chevrolet, and nearly two years after GM’s September 2013
modification to its AGSSA. (RT Vol. 8, 190:10-191:5 (M. Crossan).) It was also nearly two years
after the final notice of revisions made in 2013. (RT Vol. 8, 190:10-16 (M. Crossan).) General
Motors nonetheless reviewed the dealership’s territory once again, and confirmed it was correctly
configured. (R230 (Aug. 21, 2015 Ltr.).)

245.  Thus, at no point since 2009 has Folsom Chevrolet provided timely or accurate

feedback to General Motors regarding the configuration of its AGSSA. Even today, Folsom

Chevrolet seems to have a limited understanding of its own AGSSA, as neither Marshal nor Larry

Crossan knew that Folsom Chevrt)let’s territory does not cover the town of Jackson. (RT Vol. 8,
84:25-85:4 (L. Crossan); (RT Vol. 8, 164:21-165:3 (M. Crossan).)
3. | Folsom Chevrolet’s AGSSA is not Unreasonably or Unusually Large

246. Folsom Chevrolet’s objections at the hearing often focused on the size of the
purportedly unreasonable size of its AGSSA, but evidence showed that its aésignment is not
unreasonably large. |

247. As an initial matter, geographic size is extremely misleéding when it comes to ctsnsus
tracts. Each tract contains about 4,000 people, which means that it is the number of tracts, not their -
physical size, which truly matters. (RT Vol. 5, 30:16-31:25 (Farhat).) Larger census tracts simply
mean that the population density is low in those areas. (Id.) .

248. Second, as seen in Exhibit R290, Folsom Chevrolet’s AGSSA—_shaded in yeilow—is
not especially large in comparison to other dealers. The dealerships in Jamestown, California and '
Carson City, Nevada both have AGSSAs that are far larger than that assigned to Folsom Chevrolet.
(R290.001.) Indeed, there are single census tracts along the Nevada border that are as large or larger
than the entire Folsomn AGSSA. (Id.) But thdse tracts are likely to be largely unpopulated, just as
Folsom Chevrolet’s eastern tracts are la.rgely unpopulated, and so they contribute little to any
dealer’s sales expectations. In fact a map showmg reglstratlons in the Sacramento APR
demonstrates that the two large tracts in Fqlsom Chevrolet’s AGSSA farthest to the east appear to,

have fewer than 100 total vehicle registrations, combined, per vear. (See R244.073.)
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249. Third, Folsom Chevrolet’sltotal sales expectations are very much in line with the
other Sﬁcrémento dealers. For example, in 2016, Folsom Chevrolet was expected to sell 1,324
véhicles, while John L. Sullivan was expected to sell 1,396, Kuni 1,355, and Maita 1,182, (See
R246.015.) Thus, while Folsom Chevrolet’s AGSSA may physically be larger than, say, Kuni’s
AGSSA (R244.024), each is expected to achiéve approximafely the same number of sales.

250.  Fourth, eyidence established that Chevrolet offers nearly identical convenience in the
FoIsolm AGSSA—that is, drive distance to the nearest dealership from each population centroid—as
do Subaru, Ford, Kia, Nissan, Volkswagen, and Hyundai. (RT Vol. 5, 73:16-76:1 (Farhat).) Indeed,
Ford, the primary competitor for Chevrolet, has configured its dealer network in this area in almost
exactly the same fashion as Cﬁevrolct. (RT Vol. 5, 73:16-75:12, 156:16-157:2 (Farhat).)

251.  Fifth, when Mr. Crossan was asked at his deposition which tracts in his AGSSA
should not be assigned to Folsom Chevrolet, he could not idehtify a single one. (RT Vol. 8, 190:3-8 |
(M. Crossan).)

| 4. Evidence Established that Foléom’s AGSSA is Reasonéb]y Constructed

252. In addition to the fact that Folsom Chevrolet’s AGSSA is not unreasonably large, and
larécly similar to that of its competitors, tespirnony at the hearing showed that the AGSSA accurately
captures the shopping patterns of residents in the area, particularly the fact that customers to the east
along Highway 50 shop and travel through Folsorﬁ.

| 253.  Mr. Joe Gagliardi lived for 25 years in El Dorado Hills, which is just east of Folsom
on Highway 50. (RT Vol. 8, 24:5-10 (Gagliardi).) He testified fhat going east from El Dorado Hills,
the next towns are Cameron Park, Shingle Springs, and then Placérville. (RT Vol. 8, 24:18-21
tGainardi).) Mr. Gagliardi testified that in his experience, a majority of residents in El Dorado Hills
do their shoppiﬁg in Folsom. (RT Vol. 8, 24:11-17 (Gagliardi).) Under impeachment with his
deposition testimony, he also admitted that a lot of residents in the towns east of Folsom Work in
Sacramento, and therefore drive through Folsom daily. (RT Vol. 8, 25:3-25 (Gagliardi).)
Furt.he.rmore, there is limited retail in El Dorado Hills and Cameron Park, and {/ery little in Shingl_e

Springs. (RT Vol. 8, 26:1-11 (Gagliardi).) As a result, many Folsom merchants advértise into the
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marketé going east, including into Shingle Springs and Placerville. (RT Vol. 8, 26:12-22
(Gagliardi)) | | -

254,  Drew Crossan testified that the dealership maricets to the area going east towards
Tahoe, because “the (;ities on that 50 corridor, like Placerville,” as well as Shingle Springs, “buy cars
ffom” Folsom Chevrolet. (RT Vol. 9, 160:10-17 (D. Crossan).) This testimony was back_ed up by
winner map data provided by Mr. Farhat, which shows that from 2013 to 2015, Folsom Chevrolet
was the primary seller of vehicles into nearly every census tract within its AGSSA. (R244.055.) This
data “confirms that the area east comes down to the Folsom area to purchase. They’re not going
south or going further east. They’re really coming ddwn to Folsom to purchase their vehicles;” (RT
Vol. 5, 69:20-71:14 (Farhat).) | |

255.  Larry Crossan testified that Shingle Springs is just 10-12 minutes from Folsom up '
Highway 50. (RT Vol. 8, 80:17-19 (L. Crossan).) He agreed that a “large majority” of Shingle
Springs residents “work in Sacramento,” and therefore “drive by tﬁe Folsom Auto Mall” on their
way to work. (RT Vol. 8, 80:20-81:3 (L. Crossan).) In fact, Larry Crossan ascribed the failures of
both the former Ford dealership in Placerville and his former Dodge store in Shingle Springs to the
fact that neither location could compete with the Folsom Auto Mall. (See RT Vol. 8, 79:16-80:16,
94:13-95:6 (L. Crossan).) Ford and Dodge are the “prime competitofs to Folsom Chevrolet.” (RT
Vol. 8, 94:13-15 (L. Crossan).) |

256. Indeed, Folsom Chevrolet may have had a similar effect on fhe former Chevrolet
dealers in both Shingle Springs and Jackson. Mr. Crossan agreecf that, prior té 2009, Folsom
Chevrolet sold “a lot of vehicles” into Shingle Springs, ‘even when the dealership there was open.
(RT Vol. 8, 165:4-13 (M. Crossan).) Buyer behévior reports adduced at the hearing demonstrated
this effect was quite large; in 2007, for example, the Shingle Springs dealer sold 124 vehicles into its
own AGSSA, but Folsom Chevrolet actually sold 144 vehicles there, outselling the native dealer.
(R288.001.) In Jackson, meanwhile, the local dealer sold 77 vehicles into its own AGSSA, while
Folsom Chevrolet sold 24 units there. (/d.) | |

5. Folsom Chevrolet Receives the Benefits of Both Rural and Urban
Markets
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257. M. Stockton, Folsom Chevrolet’s expert, opined that rural areas tend to have less
cross-sell between markets than urban areas do. (RT Vol. 7, 42:9-14 (Stockton).) Put another way, in
an nrban AGSSA with many options, a dealer will both lose and gain more customers to competing

dealérs, while in a rural AGSSA with fewer optibns, there is a greater likelihood that any individual

dealer will be able to capture the sales within that AGSSA because the alternatives are so far away.

(d.)

258.  As it turns out, because it sits on the edge of the Sacramento metro, Folsom'Chevrolet
is ideally positioned to take advantage of both effects. As can be seen in Mr. Farhat’s report, the
dealership sells to customers throughout the Sacramento metro area, who are naturally more
suscéptible to cross-sell due to the nature of the urban area. (See R244.077 (showing Folsom
Chevrolet’s retail sales in the Sacramento APR).) However, as described above, it is also positioned
to capture sales from customeré driving along Highway 50, which runs directly past the Folsom Auto
Mall. (RT Vol. 8, 80:20-81:3 (L. Crossan).) This can be seen in Mr. Farhat’s report as well, as the
dealership makes sales in ébroad band stretching east towards Placerville. (R244.077.) Thus, it
appears that Folsom Chevrolet’s location is idezilly positioned to capture both cross-sales from the
Sacramento metro area and sales from its morc_:-rural AGSSA.

C. General Motors’ Business Decision to Preference Retail Sales by Dealershi‘p.s

Over Fleet Sales is Reasonable

259. Folsom Cflevrolet has suggested that it should make little difference whether it sells
to a retail customer or a fleet cﬁstomer: “the differentiation of whether it’s a fetail unit. . . or the, you
know, commercial -- commercial fleet units that we were doing, or our regular big fleet account, it’s
all Chevrolet.” (RT Vol. 8, 193:16-25.(M. Crossan).) But Folsom Chevrolet’s suggeétion ignores
some serious business réalitics, first and foremost of which is that General Motors has made a

business decision to focus on retail customers, not fleet customers. The evidence at the hearing

| established that this decision is reasonable, and it is written into the very Dealer Agreement Folsom

Chevrolet signed.

1. General Motors’ Business Model Focuses on Retail Sales
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260. The discussion starts. with the céntext that General Motors is a very large and very
complex organiza_.tion. The maﬁufacturing challenges required to meet its sales needs are immense;
just part of Mr. Muiter’s role, for example, is to “do model option forecasting, where we’re
forecasting 40 weeks out_the compbnent penetratioh, so the orders and the material, which goes to
our tier Isuppliers.” (RT Vol. 3, 7:9-25 (Muiter) (emphasis added).) His group then “schedule[s] in
sequence the orders to all of the plants here in North America, including select plan[t]s overseas,
Korea, China, Europe.” (Id.)k |

'261.  Consequently, there are many aspects of General Motors’ operations that .are not
easily 6hange_d. Fundamental among these is that the company’s business model focuses on retail

sales from its retail dealers. Mr. Muiter desbribed the company’s approach as follows:

‘[A]s I look across the organization from a resource perspective,
engineering resources, material resources, people resources, and the
competitive challenges, it’s primarily on the retail side. Again, 80
percent of the industry is made up. of retail sales. Those are individual
sales to consumers with the other 20 percent dedicated to fleet sales.

(RT Vol. 3, 8:24-9:8 (Muiter).) Thi_s is not an arbitrary or trivial choice: “When I take a look at our
manufacturing schedule, wé dedicate about-20 percent of our schedule to fleet, and that’s a
negotiated number internélly, and tﬁere’s alot of reasoné. for that.” (RT Vol. 3, 82:17-83:5 (Muiter).)

| 262. - General Motors has put extraordinary resources into developing a brand th_at serves its
business model of making retail sales. “[A] retail customer is one on at a time,” and so “both GM
and the dealer try to create an image in the community with that retail customer both on the brand
awareness, the quality of the product, the availability Qf the product through advertising both media,
digital,” all just to “create an awareness where you’re part of the consﬁrﬂers’ consideration when
they’re deciding to make a purchase.” (RT Vol. 3, 9:21-10:5 (Muiter).)

263. General Motors has also put extraordinary resources into developing its dealeréhip .
network—again, to make retail sales. Retail sales are highly proximity-sensitive, so its dealers must
be “located in a location that’s convenient for the customer. . . . You want to have it where it’s good
visibility, accessible to the customer, so that they can attract that retaﬂ custoﬁer.” (RT Vol. 3, 9:9-20
(Muiter).) GM does everything it can to increase that convenience; there aré 3,000 dealers for

Chevrolet in the United States alone. (RT Vol. 3, 133:10-13 (Giguere).)_ Indeed, its entire method of
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assigning territory is fundamentally based on convenience and geographical proximity, subdividing

the entire country by census tracts based on metrics like drive time and drive distance. (RT Vol. 3,

1210:7-18 (Giguere).)

264. By contrast, fleet sales are not location sensitive. “You can pretty much sell fleet

business from anywhere.” (RT Vol. 3, 9:9-20 (Muiter).) As Mr. Farhat testified: .

In my experience, a fleet operation is much different than a retail

operation. You see dealer locations and facilities, and so forth, that

aren’t -- typically, the bigger fleet dealers aren’t oriented towards

retail. They don’t necessarily focus on a nice showroom. They could

be a little shack in the middle of Connecticut that, you know, didn’t
- cost much to operate.

It’s just a different type of operation. I'm not saying they’re exclusive,
but it’s not the same business model.

The retail customer wants to be treated a certain way. They want to
have certain hours of operation, to be able to contact the dealership in
‘certain ways. All of those things are focused on retail. And that’s the -
issue, in my opinion, at hand. Fleet sales are a different animal and
should not be compared in the same way.

(RT Vol. 5, 90:21-91:18 (Farhat).) |

265. Folsom Chevrolet’s own sales bear this out. Mr. Farhat’s analysis found that 74.9% of
its retail sales were made into its APR (thé Sacramento metro area) from 2013-June 2016, while only
15.1% of its fleet sales were made in that area. (R246.022.) Similarly, Mr. Muiter analyzed Folsom
Chevrolet’s fleet sales in 2017, and found that of about 493 units sold fleet, only 39 percent wer;e
even reported as sold to addresses in California. (RT Vol.. 3, 10:6-25 (Muitef).) Of those vehicles
sold in California, the addresses reported were “as high north as Chico, as far south as Anaheim.” ‘
(Id.) |

266. This data was backed up by testimony from Folsom Chevrolet witnesses. For
example, Mr. Crossan testified that the large Solar City fleet sale made in 2015 went primarily to
“Southern California and the Bay Area.” (RT Vol. 6, 253:25-255:2 (M. C:ossan).) And Mr.
Schoonbrood testified that he makes é lot of sales “to the Bay Area or between here and the Bay
Area. ... T've got thém down to LA sometimes. Every once in a while, I'll get something going out

of state.” (RT Vol. 9, 191:12-22 (Schoonbrood).)
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267.  All of which is to say that GM dealership locations like Folsom Chevrolet exist to
make local retail sales, not fleet sales. “You don’t need a dealer in Folsom, California to sell to fleet
customers in Anaheinﬁ, California. You can put that dealer anywhere. We do need a dealer in
Folsom, California to address the retail market.” (RT Vol. 3, 11:3-10 (Muiter).)

268.  For this reason, the Dealer Agreement focuses on retail sales by the dealer alone. (RT
Vol. 2, 458:25-459:16 (Giguere); see also RT Vol. 4, 72:4-10 (Meier) (the “essence of th[e]

agreement is a retail agreement”).) It sets forth a method for measuring sales performance, RSI,

which is explicitly focused on retail saleé. (R201.009 § 5 .i.l(f) (“Dealer agrees to . . . comply with

the retail sales standards established by General Motors™).) This is the Dealer Agreement that.
Folsom Chevrolet signed, and it is the measurement that Folsom Chevrolet agreed to.
2 Folsom Chevrolet’s Alternative Business Model was Knowingly
Antithetical to a Retail Operation |

269. Deépite all of the above, Folsom Chcvrolét has decided to use much of its inventory
in order to facilitate large numbers of fleet sales, to the detriment of its retail business. (See supra, §
1II(A).) Undoubtedly, Folsom Chevrolet has been successful in facilitating those fleet sales. But in
doing so, it was knowingly operating outside of the structure of GM’s business model and the
requirements of the Dealer Agreement. It was also knowingly crippling its ability to make retail
sales. (Id.; R226.002 (“our large number of fleet sales diminishes our inventory levels and adversely
impacts our ability to make additional retail sales”).) |

270: One of the most startling pieces of information prbvided at the hearing was Mr.
Sch_ooﬁbrood’s ﬁdmiésion that the large fleet companies he sells to have no need to make regular .
ﬂeét orders through Folsom Chevrolet, because “they have their own dealerships.” (RT Vol. 9,
190:9-19 (Schoonbrood).) He continued: If they had the time or the customer had the time to wait
for a factory order, they would do that through their own company, through their own dealership.”
({d.) “The ones I usually do are vehicles that are immediate need for that particular company. So
they’ll call me and say we need some help, we need some vehicles, and I do my best to make it

happen.” (RT Vol. 9, 190:20-191:11 (Sch‘oonbrood).)
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271. The implications of this admission are remarkable. These leasing companies own
their own dealerships—plﬁral—because it saves them a little bit of money on each sale. They can
presumably operate those dealerships for any purpose permissible under their own dealer
agreements. Yet rather than build out and take from the inf/entorics of these dealerships—again,
plural—to accommodate their “immediate need” for vehicles, they choose to purchase vehicles out
of Folsom Chevrolet’s inventory, not their own. And Mr. Schoonbrood has multiple such leasing
companies as clients, meaning Folsom Chevrolet’s inventory is being farmed out to an almost
unfathomable degree, all at the expense of its retail operations.

D. General Motors’ use of RSI to Measure Dealership Sales Performance is

Reasonable
1. General Motors has a Reasonable Interest in Measuring the Performance
of its Dealers

272.  Every business must have a process to measure.performance, and General Motors is
no differcnt. Even Mr. Stockton admitted that GM has a reasonable interest in monitoring the sales
outcomes of its dealerships. (RT Vol. 7, 153:13-16 (Stockton).) In fact, for a'manuftl_ctufer Iike. GM,
“dealers are their customers.” (RT Vol. 7, 133:4-7 (Stockton).) Mr. Stockton conceded that it is
therefore reasonable for GM to use “a quick, simple, and replicable way to see which dealerships are
producing more or less.” (RT Vol. 7, 140:8-11 (Stockton).)

273.  Indeed, evidencé established that Folsom Chevrolét itself had processes to-hold
employees accountable to their duties and performance, including setting sales objectives for its
salespeople based upon the objectives provided by General Motors. If those sales objectives were
not met, Folsom Chevrolet maﬁagement would first sit down with that salesperson and go over what
“he’s going to do to get to his objective.” (RT Vol. 8, 67:12-18 (L. Crossan).) Possible interventions
might include “some training td maybe give them a little more success.” (RT Vol. 8, 66:16-67:11 (L.
Crossan).) And if a salesperson still refused or failed to meet their objective after that, “they’d be
tefminated.” (RT Vol. 8, 67:19-21 (L. Crossan).) “[A]t that poiqt, you didn’t feel like theré was
anything else that could be done.” (RT Vol. 8, 93:25-94:6 (L. Crossan).)
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274. Here., General Motors has set clear sales objectives and measured Folsom Chevrolet
against them, just as Folsom Chevrolet cioes fof its own 'salespeople; The fact that Folsom Chevrolet
has measured up _poorly against those objectives does not' invalidate thé metric itself. In fact, Mr.
Stockton testified that RST serves as a “good first step” in the analysis of a dealership. (RT Vol. 7,
139:23-24 (Stockton).) He analogized it to a v;Jeathervane, which in this case shows _that Folsom
Chevrolet “is buying fewer cars.that end up at retail than the average dealer,” (RT Vol. 7, 140:1-17
(Stockton).)' For this reason, he “understand[s] what GM is seeing” and “understand[s] that GM
might ask qﬁestions” of the dealership. (RT Vol. 7, 140:20-23 (Stockton).)

2 RSI and Equivalent Metrics have been Used by the Auto Industry for
- Decades ‘ |

275. GM has been utilizing RST since the late 1970s. (RT Vol. 2, 461:17-22 (Giguere).)
And although it goés by other names at other companies, General Motors’ measure of evaluating
dealer sales performénce is “the same process . . . throughout the automotive industry.” (RT Vol. 5,
20:15-16 (Farhat).) For examplé, Chrysler calls its performance metric Minimum Sales
Responsibility or MSR, but the metric is similar to RSI. (RT Vol. 10, 8:2-12 (Kaestner).)

276.  Mr. Farhat testified that in the automobile industry, “[t]he cdncept of sales over
expectation is fundamental.”) (See RT Vol. 5, 20:11-21 (Farhat).) According to Mr. Farhat, “[i]t’s
been in the automotive analysis process since I've been involved and 1ong before, and it’s the same -
process performed, ggain, by General Motors and Ford and Toyota, Nissan, Honda.” (Id.j

3. The RSI Calculation® is Transparent, Conservative, and Objective

277.  One of the benefits of the auto industry is that it has very detailed, objective data .
available for use. Thére'is thus no sampling or estimation required in calculating; the registration
data is complete, because every vehicle that is driven needs to be registered with the DMV. (RT Vol.

5, 15:17-16:7 (Farhat).) Fur_thefmore, because it is calculated retrospectivciy, it does not require

% The RSI calculation was covered in great detail at the hearing, and there has beenno =
substantive challenge to the method of calculating the metric (as opposed to its meaning), so GM
will not rehash-the calculation itself here. If needed, however, a full explanation may be found in M.
Giguere’s testimony. (See RT Vol. 2, 465:21-473:6 (Giguere).)
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projection or estimation of any kind; it is entirely based on actual, objective data. (See, e.g., RT Vol.
5,113:24-114:16 (Farhat).) |
278.  Another benefit of RSI s that the calculation is provided transparently, and in great

detail, in quarterly Sales Performance Rev1ews prov1ded by GM to dealers. (RT Vol. 1, 66:21-67:14

| (Stinson).) As Mr. St1nson noted, this is “a dealer’s report card . . . it really gets into every vehicle

line.” (Id.) Finally, RSI is inherently a conservative measure, because it credits dealers with sales
regardless of whether they are made within its AGSSA or APR. (RT Vol. 2, 473:11-23 (Giguere).
4. RSI Takes into Account Local Conditions ami Consumer Preferences

279. RSl takes into account local conditions and consumer preferences in eeveral ways. -
Most notably, because it uses actual registration data, it automatically accounts for economic factors
like downturns—if nobody in an area purchases a vehicle, expected sales would be zero. (RT Vol; 2,
475:13-476:2 (Giguere).) The segmentation process also takes into account botlr local conditions and
eonsumer preferences, because it adjusts expeetations based on the types of vehjcles‘bei'ng sold in
that market. (Id.) This also indirectly adjuste for economic factors and household income, because
segments like luxury cars move in tandem with the strength of the economy. (RT Vol. 3, 196:7-
197:11 (Giguere)) |

280.  The use of state average market share also takes inte account both local conditions
and consumer preferences. For example, the Chevy Malibu is much more popular nationwide than it
isin Cahforma, but Folsom Chevrolet is only held to the level of popularity the car achieves in the
state. (RT Vol. 5, 48:11-49:17 (Farhat).) On the other hand, because the Silverado 1500 crew cab is
particularly popular in California, Folsom Chevrolet is eipected to sell more of them than a dealer in
another state might be. (RT Vol. 5, 50:25-51: 1.5 (Farhat).) Unfortunately for Folsom Chevrolet, it -
does a very poor job of selling that vehicle. (Id.) | -

281. To the extent that consumer preferences or local conditions change, that will be
adjusted for in RSI,Vbecause the calculation is based on the actual registrations that occurred during
the time frame at issue. (RT Vol. 5, 53:8-23 (Farhat).j Thus, if another brand of vehicle were to

suddenly become popular, RSI automatically adjusts for that. (Id.)

a2
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282. A final way that RSI takes into account local COIldlthI‘lS is through the use of
rankings. In the Sales Performance Reviews, GM prov1des not just an RSI score, but also a rankmg,
such as 124 out of 128. (See, e.g., R242C.002 (2014 Sales Performance Review).) To the extent that
local conditions. are a concern, the rank of the other local dealerships would be affected as well,
Thus, if all Sacramento dealers were near the bottom of the RSI rankings, that would be cause for
concern. (RT Vol. 10,.89: 11-90:20 (Farhatj.) However, because the other Sacrafﬁento dealers
generally perform well, it indicates .that there are no local conditions unduly weighing down
Sacramento sales. (Id.) |

5. The Use of Expected Sales is Reasonable

283. The fundamental premise of RS, and the reason it is used over something like raw
sales, is that dealers in largel; markets have more oppoﬁunity to sell than dealers in smaller markets.
(RT Vol. 5, 20:22-21:18 (Farhat),) For this reason, it is unfair to treat all dealers as though they had
an equal opportunity to make a particular number of sales. (RT Vol. 5, 22:11-22 (Farhat).)

284.  Mr. Farhat’s analysis shows that this premise holds true. California dealers’ retail
sales correlate to their ekpected sales with an R? value of .5363, meaning that the measured
opportunity aIpne accounts for just over half of tht‘e variance seen in dealership éales. (R244.022; RT
Vol. 5, 23:12-26:16 {(Farhat).) Furthermore, Mr. Farhat .testiﬁed that he’s “done this test hundreds of

times,” and it holds up all over the world: “This relationship holds for Porsche dealers in the United

States. It holds for Mercedes dealers in.Germany. It’s a fundamental premise that large markets offer

more opportunity, and those dealers sell more.” (Id.)
6. Folsom Chevrolet’s Expected Sales are Reasonable

285. Putting aside the question of sales expectatibn's in general, Folsom Chevrolet has
described its sales expectations in particular as unreasonable. (See R226.001.) However, evidence
shows that this is simply not the case.

286. As an initial matter, Folsoni Chevrolet generally faces favorable conditions in terms
of demographicé, economic cohditiqns, and Jocation. (RT Vol. 5, 116:18-117:5 (Farhat).) It is well-
located and visible in a strong auto mall (RT Vol. 5,37:21-38:6 (Farhat)j, and its loqation is

particularly well-suited to pick up. sales from customers located to its east, as described above. In the

83.
RESPONDENT GENERAL MOTORS LLC’S PROPOSED FINDINGS OF FACT & CONCLUSIONS OF LAW




(V=T R T R 7, TR U PO R W)

10
11
12
13
14

15

16
17
18
19
20
21
22
23
24
25
26
27
28

early 2000s, dperating from the same location, the déalefship routinely sold more than a thousand
pickup trucks alone each year. (RT Vol. 8, 224:14-225:6 (M. Crossan).) Put another way, if the
dealership sold the same number of vehicles in 2016 as it did in 2003, it would have met its expected
sales requirements. (RT Vol. 2, 479:17-22 (Glguere))

287. If anything, the conditions should be more favorable to Folsom Chevrolet now than in
2003. SAAR, a measure of the auto industry’s sales as a whole, has been going up for almost a
decade, and is now at the highest level it has ever been. (RT Vol. 6, 71:6-25 (Woodward).) Chevrolet
specifically has been successful over the last few years; in fact, it has increased its retail market |
share in Northern California and nationally for the last three years. (RT Vol. 1, 120:14-121:6
(Stinson); Vol. 8, 218:19-25 (M. Crossan).) Meanwhile, the population of Folsom grew 39% just
from 2060 to 2010_. (RT Vol. 8, 27:15-18 (Gagliardi).) The average household income is dver
$100,000, which is higher than state avcraéé. (RT Vol. 8, 27:25-28:4 (Gagliardi).) And new
businesses continues to relocate to the area, including tech companies. (RT Vol. 8, 28:17-29:6
(Gagliardi).)

288. Certainly, Folsom Chevrolet’s neighbors in the auto Iﬁall are successful. Evidence
showed that in 2013, Ford made over 1600 retail sales wh11e Chrysler made 1200. (R210 RT Vol. 1,
118:25-119:5 (Stinson).) Folsom Chevrolet, meanwhile, made just 370 retail sales against an
expectation of 904. (R242B.002 (2013 Sales Performance Review).) The Ford store is therefore éble
to meet sales expectations' with an extremely similar dealer net\v;/ork conﬁguration, even as Folsom
Chevrolet struggles to meet 60 RSI. (R244.058.)

289.  As described above, Folsom Chevrolet’s sales expectations are also quite similar to
those of the other Sacramento dealerships. For example, in 2016, Folsom Chevrolet was expected to
sell 1,324 vehicles, while John L. Sullivan was expected to sell 1,396, Kuni 1,355, and Maita 1,182.
(See R246.015.) These other dealers are nonetheless salés effective, performing at an average of 97.1 |
RSL (R244036)

290. Asa resu.lt; the idea that Folsom Chevrolet cannot meet GM’s sales expectations is
just not credible. Consider thé testimony of Mr. Kaesther, most fecently the general manager 6f

Folsom Lake Dodge in the Folsom Auto Mall, (RT Vol. 9, 223:4-15 (Kaestner).) He stated that he’s
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“used to doing 200 to 250 cars a month.” (RT Vol. 9, 246:23-247:14 (Kaestner).) He’d like to sell
close to 2,000 cars per year. (RT Vol. 9, 244:4-17 (Kaestner).)
291. To M. Kaestnér, “to do a hundred cars a month or to do 125 or 150 cars a month, it’s

like watching paint dry.” (RT Vol. 9, 246:23-247:14 (Kaestner).) Yet Mr. Kaestner also asserted that

GM’s goal of 109 new vehicles .for the month was *“a far reach,” and implied it was an unfair goal.

(RT Vol. 9, 245:3-21 (Kaestner).) This conflicting testimony, in contrast«with Mr. Kaestner’s real-
world results at other dealerships, was not credible. '
7. The Experiences of Other California Dealerships Confirms that Folsom
Chevrolet can Meet its Sales Goals |

292.  Evidence at the hearing established that Folsom Chevrolet was far from the only
dealership to see its territory increase following bahkruptcy. Exhibit R289 shows 6 dealers in Mr. |
Stihson’s Northern California zone that had a iarge increase in expected sales between 2010 and
2011, and then again from 2011 to 2016, but were able to increase their sales to compensate. (R289.)
The increases from 2010 were due, like Folsom Chevrolet, to the addition of territory following the
closure of othér dealers around the time of baﬁkruptcy. (RT Vol. 10, 31:18-32:4 (Stinson).)

293.  Of these six dealers, the closest comparison may be Capitol Chevrolét, which saw a
250% increase in its expected sales from 2010 to 2011 due to the closure of two nearby dealers.
(R289; RT Vol. 10, 33:10-21 (Stinson).) Folsom Chevrolet, meanwhile, saw a 221% increase. (RT
Vol. 10, 40:2-12 (Stinson).) Unlike Folsom Chevrolet, ﬁowever, Capitol went through a buy-sell in
2011, which brought about a change in operations that allowed it to significantly increase its saleé.
(RT Vol. 10, 34:14-35:2 (Stinson).) It then kept pace as growing market share and auto registrations
caused it sales expectations to increase over time, with sales growing from 59- in 2010 (14.7 RS]) to
997 in 2011 (99 RSD to 2,465 in 2016 (107.5 RSI). (R289.)

294. In addition, Mr. Farhat discussed the Boa‘rdwalk.dealership, which also appears on
R289 as an example of a dealer which saw an increase in expected sales due to the loss of nearby
dealers. Even whén measuring its performance solely against its -present AGSSA, Mr. Farhat found
the dealership was able to aéhieve large performance gains in just a short time, nearly doubling its

RSI score from 2011 to 2012. (RT Vol. 5, 128:25—130:20 (Farhat); R244.086.)
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295. Mr. Farhat also provided examples of‘other dealers that were-aBle to improve sales
simply by changing operations. Graham Chevrolet in Santa Barbara, Californié, undérweni: a change
in mana'geme;nt, but stayed in the same Jocation and facility as belforel. (RT Vol. 5, 127:6-128:23
(Farhat).) Merely by changing ownership, it was able to increase its RSI from 52 to 105 in a short
period of time. (Id.;'R244.083.) Another dealer, in Hemet, California, was able to achieve similar
improvement by relodating to a newer facility. (RT Vol. 5, 127:6-128:23 (Farhat); R244.084.) |

296. The final example of a dealer that was able to increase its sales due to operational -
changes is Woodland Chevrolet. (See R246.013.) Woodland, which happens to be in Mr. Stockton’s
“5 County Area,” relocated twice within a short span of time. (Id.; 107:22- l108; 18 (Farhat).) Desbite
having a below-average RSI in 2013, the dealership’s change in‘lo-cation and operations were
effective, and as of 2016, it was achieving a strong 142. RSI. (R244.085.)

8. . Folsom Chevrolet’s RSI Ranking is Confirmed by Other Metrics

297. Between Mr. Farhat and Mr: Stockton, the parties presented the result§ of numerous
other analyses of Folsom Chevrolet’s sales performance. While the specific numeric values
assobiated with these analyses depend upon the benchmark at issue; the common finding was that
Folsom Chevrolet alwa}.fs comes in last (or near-last) of whatever comparison group was used—
typically, Sacramento dealerships. (RT Vol. 10, 62:24-63:25 (Farhat).) |

298. Thus, Folsom Chevrolet ranks last among the five Sacramen_to dealers using the
normal RSI calculation. (R244.036.) But it contiﬁues to rank last in the comparison group of 5
Sacramento dealers when the average market éhare data benchmark is changed from the State of .
California as a whole to a smaliér area, such as Northern California (R244.060), the Sacramento
DMA (R244.061), or Sacraménto alone (R244.0062.) The numbers may change on én absolute
basis, particularly if using Sacramento alone, because that market share data is heavily affected by
Folsom Chevrolet’s poor retail sales performance; Mr. Farhat referred to this as “a problem of
measuring yourself against yourself.” (RT Vol. 5, 81:17-82:12 (Farhat).) HoWever, that does not
change the conclusion that Folsom Chevrolet is last among the ﬁéomparison group. (Id.)

299.  Mr. Farhat then considered two of the benchmarks suggested by Mr. Stockton: the

arbitrary “5 County Area,” and Mr. Stockton’s demographic “model.” (R246.014-15.) Even using
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Mr. Stockton’s bwn model, however, Folsom Chevrolet still comes in last among the 5 Sacramento
dealerships. (Id.; RT Vol. 5, 85:14-86:5, 112:2-113:23 (Farhat).) In other words, even when utilizing
suggested adjustments that took literally hundreds of hours to create (see infra), from a firm that has

“been working on this issue for decades,” the analysis still confirms that Folsom Chevrolet is the

| least effective dealer in the Sacramento market. (RT Vol. 10, 62:24-63:25 (Farhat).)

300. The dealership’s poor sales effecti{reness was also measured by another metrib which
sidesteps the issue of AGSSA completely. Mr. Farhat. prepared an analysis which looks solely to
sales effectiveness within 2-mile “rings” around the dealership, irrespective of who the territory is
assigned to. (See R244.078.) He found that Folsom Chevrolet captures sales at a far lowér rate than
the other Sacramento dealers at every range, but particularly in the closest “rings.” (Id.; RT Vol. 5
118:4-120:6 (Farhat);) Folsom Chevrolet’s poor performance in this metric cannot be attributed"to its
AGSSA, nor can it be attributed to local conditions, because it was measured solely against other
Sacramento ‘dealers. (Id.) As a result, this analysis confirms that RSI has correcfly identified Folsom
Chevfolet as a poor sales performer.

9. Folsom Chevrolet’s RSI ié Confirmed by GM’s Extensive Counseling

301. . The final confirmation of Folsom Chevrolet’s poor RSI scores was performed by
General Motors itself, in the form of years of counseling and efforts to assist the dealership. GM’s
efforts to assist, described above, included quarterly meetings with Mr. Stinson; 200+ visits from
Mr. Escalante over four yéars; free consultations with Marit‘z representatives; the in-depth POP
meeting that kicked off the performance improvement program; repeated AGSSA: configuration
reviews; STMI and supplemental allocation of-vehicles; and more.

302. In short, all evidence showed that General Motors used the dealership’s low RSI not
as the sole indicator of undeiperformance, but as the “weathervane” and “good first step” Mr.
Stockton sﬁggested the metric was appropriate for. (RT Vol. 7, 139:23-140:17 (Stockton).) This is
consistent with Mr. Farhat’s understanding of how GM uses RSL (RT Vol. 5, 26:17-29:2 (Farhat).)
But after years of such efforts, General Motors’ belief that Folsom Chevrolet’s sales performance
was unacceptably low and in breach of the Dealer Agreement, due to the dealership’s own

operations decisions, remained unchanged. Thus, General Motors’ extensive efforts to counsel and
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assist Folsom Chevrolet, .and subsequent finding that it is indeed underperforming, confirm the -
reasonableness of RSL _
| 10.  Mr. Stockton Failed to Show That Folsom Chevrolet is Actually Sales
Effective | o
303. At the hearing, Mr. Stockton leveled a number of criticisms ;at General Motors, RSI,

and Mr. Farhat, and put forward scyeral analyses of Folsom Chevrolet’s sales performance.

| However, these criticisms lack validity, and Mr. Stockton’s analyses fail to show that Folsom

Chevrolet has met its sales perfonﬁance obligations under the Dealer Agreement.

a. GM Used RSI as the “Weathervane” Mr. Stockton Sugseests

304. As described above, GM did in fact use RSI not as the solé indicator of
underperformance, but as the “weathérvane” and “good first step” Mr. Stockton sugggsted the metric
was appr0pfiate for. (RT Vol. 7, 139:23-140:17 (Stockton).) But despite asserting that RSI could be -
used as a “weathervane” in this manner, he demonstrated at the hearing that he has no understanding |
of GM’s actnal counseling processes in this case. |

| 305. Specifically, Mr. Stockton testiﬁéd he was not aware of the counseling provided by
GM to Folsom Chevrolet over a number of years; at the time of his deposition, he wés nof aware the

dealership had received supplemental allocation; he was not aware that Folsom Chevrolet received

free counseling from Maritz; he was not aware that Mr. Escalante called upon Folsom Chevrolet

personally over 200 times; and he was not even aware that GM representatives held quarterly
meetings With Folsom Chevrolet in an effort to assist. (RT Vol. 7, 141:18-142:18 (Stockton).) Thus,
at the hearing, Mr. Stockton conceded that these efforts could in fact represent “an atternpt by the

manufacturer to use RSI not as an absolute measure, but as a weathervane.” (RT Vol. 7, 143:6-10

(Stockton).)

b. Mr. Stockton’s Cpnﬂation of Benchmarks is Misleading

306. Another issue with Mr. Stockton’s analyses are his conflations of RSI scores suitable
for termination under the existing benchmarks with the numbers achieved using different
benchmarks. For example, Mr. Stockton defended the results of Folsom Chevrolet’s poor showing

using the Sacramento DMA as the benchmark by testifying that he would be “very surprised” to hear
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tliat GM was “terminating dealers who are in the 75 to 78 perbent range.” (RT Vol. 7, 174: 17-175:4
(Stockton).) But RSI obviously does not use the Sacramento DMA as its typical i)eni:hmark, and
changing the benchmark alters e‘icry dealer’s numbers—in that case, By adding approximately 23
poirits to dealerships’ sales effectiveness. (RT Vol. 10, 106:7-107:6 (Farhat).) Accordingly, if 23 .
points weie added to every California dealer’s scores, it seems possible that GM would, in fact, be
“terminating déalers who are in the 75 to 78 percent range.” And of course, even with the additicin of
these percentage points, Folsom Chevrolet still raiiked at the bottom compared to every other dealer
it was evaluated agaiiist.

307. ~ Mr. Stockton made similar comments i:vith regards to the “ring” analysis he
performed, which he asserted shows Folsoni Chevrolet to be approximatéliz 75% sales effective
compared to other Sacramento dealers. (RT Vol. 7 55:4-56:9 (Stockton).) There are numerous
issues with Mr. Stockton’s ring analysis, including misleading data adjustments—discussed further
below—but one issue was his comment that “if you’re 75 percent as effecitive as an average dealer,
I’ve just not seen GM dealers facing termination at that level.” (Id.) Again,.how-ever, this is an
apples-to-oranges comparison. The numbers in Mr. Stockton’s ring analysis ivere not applied to
every California dealer, and were in fact derived solely from the other four dealers in the Sacramento
market. As with the Sacramento DMA ,anal_ysis, there is no way to know what the “typical” sales
effectiveness number would be for terminated dcaleis if GM made decisions on the basis of this ring
analysis. It inay be that 75% effectiveness would rank Folsoril Chev’rolet dead last in the state; Mr.
Stockton did not do the work required to find out,

C. Mr. Stockton’s Demographic Variables Measure Only Noise

308.  Mr. Stockton put forward at the hearing the results of a “model” which purportedly
takes irito account demographic variables that affect sales performance in the Sacramento area. The
result of this “demographic adjustment” is, unsurprisingly, that Folsom Chevrolet’s sales
expectations are reduced. (See P185 at 48, Tab 5 Page 1.) However, the variables chosen by Mr.
Stockti)n have almost no effect on Folsom Chevrolet’s sales expectations. themselves. The actual

adjustments is simply the result of his use of the arbitrary “5 County Area.” (RT Vol. 5, 200:9-201:1
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(Farhat).) The result is that Mr. Stockton is modeling “just noise in the data,” and the purported
model is nothing but “smoke and mirrors.” (Id.)

- 309. The premise underlying Mr. Stockton’s demographic variables is the idea that
because a demographic VariaBIe is statistically correlated with sales ét the 95%corifidence level, it
therefore explaiﬁs—indeed, causes—any variance in sales numbers. Thus, Mr. Stockton’s report
shows that the median age and percent of population with at least a 4-year degree is stati_stically
correlated with a variance in registrations within the 5 County Area. (Seec P185 at 49, Tab 5 Page 2.) |
Fair enough. But- Mr. Stockton then 'goes further, adjusting sales expectations based solely upon
these variables (and location within the arbitrary 5 County Area, discussed below), making the
implicit assumption fhat because the vaﬁablcs are correlated to a statistically significant degree, they
will always move in tandem.

310. This is fallacious. There are maﬁy, many variables in the world which are correlated
at a high le\}el of statistical significance, but which in reality have nothing to do with each other. In
fact, a website known as “Spurious Correlations” exists to catalog such combinations, (See
http://www.tylervigen.com/spurious—correlations.j For example, “Per capita consumption of
mozzarella cheese” correlates with “civil engineering doctorates awarded” at a 95% confidence
level. (Id.) However, it is common sense that a mozzarella cheese company would be foolish to
adjust its_ sales expectations upwards simply because more civil engineering degrees were awarded
than usual. The two variables have nothing to do with one another; it is simply a coincidence that
they happen to correlate. |

311.  Across a large enough data set, such coincidences are not just possibi@, but actually
guaranteed. A 95% confidence level, by deﬁnition, accepts that 5% of all “significant” correlations

discovered will in fact be due to random chance.’

7 This is well-explained by a webcomic called XKCD. (See https /fxkcd.com/882/.) In the
comic, scientists test a claim that jelly beans cause acne, and find no link. However, when they then
proceed to test 20 specific colors of jelly beans, they discover that one of the colors is correlated
with acne, at a 35% confidence level (“p < 0.05”). The reality is, of course, that there is no link
between the two; the scientists simply tested enough variables that they stumbled into the 1in 20
chance of a coincidental correlation that a 95% confidence level permits. -
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312. Crucially, Mr. Stockton providéd no evidence of how many variables he looked atl
before settling on the two presented in his report. He did find that there were other variables that
were significant for the state of California as a whole, but not in the 5 County Area, a finding that he
essentially shrugged off because “the five county area is different.” (RT Vol. 7, 164:3-20
(Stockton).) He also cdnced_ed that he has looked at different demographic variables in other cases
than those used here. (RT Vol. 7, 165: 16-166:6 (Stockton).) Furthermore, the amount of time his
firm spent on this project—700 hours, just by the time of his deposition—suggesté there were other
variables conslidéred that were not reported because théy_ did not reach the level of statistical
significance. (iiT Vol. 7, 110:14-22 (Stockton).) The possibility that other variables were considered
and discarded significantly raises the odds of a false positive correlation.

313. In addition, Mr. Stockton failed to show causality, as opposed to mere correlation—in
other words, to prove that a change in deﬁographic makeup would cause changes in car-buying
behavior. As Mr. Farhat explained, “only a small percentage of th[e] population actually buy new
vehicles each year. So you're trying to estimate what the behavior’s going to be of the car-buying
population based on a much different sample, a much different group of consqmers.” (RT Vol. 5,
113:24-114:16 (Farhat).) In fact, only “about 5 percent of the population buys a new car every yeaf.
So to use all population to model what that 5 percent’s going to use is . . . an inappropriate
adjustment, especially when you have actual behavior by using actual registration data after the
fact.” (Id.)

314. This is confirmed by the fact that there is no evidence that the variables Mr. Stockton
put forward actually drive ;ales in any meaningful way. The Woodland deaier, for example, was able
to raise its sales significantly even though the demographics of the surrounding population remained
the same. (RT Vol. 5, 107:3-110:6 (Farhat).) As Mr Farhat explained, “[i]f Mr. Stockton’s premise
of being in these counties and demographics controlling how well a dealer can do, we wouldn’t see
these increases. We'd see, regardless of what the dealer did, you’d get a flat level of performance.
And that’s not what you see.” (Id.) Indeed, it turns out that the closest match to Folsom Chevrolet iﬁ '
the 5 Coimty Area, using the demographics selected by Mr., Stockton, is John L. Sullivan Chevrolet,
a very strdng performing dealer. (R246.021; RT Vol. 5, 105:13-106:24 (Farhat).) |
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315. Mr. Stockton’s model is also confounded by his decision to exclude a single census '
tract from the AGSSA of nearby dealer Kuni, due to a plirported “disproportionate number of Actual
Registrations and Registrations at California Average.” (See P185 at 49, Tab 5 Pagé 2.) However,
Mr. Farhat examined that tract and “did not find that in the 2016 data; that basically there were nine
agd ten expected, and actually there was no anomaly that I could find in that census tract.” (RT Vol.
10, 110:8-111:1 (Farhat);) However, a possible effect of removing that tract is to cause Kuni to look
like a slightly worse performer, thereby dropping it below Folsom Che%zrole’t’s ranking for 2016
using Mr. Stockton’s model. (Id.) Consequently, the removal of that tract generates the appearance
that the demographic model is causing an adjustment which is actually being caused by manipulation
of the underlying data. '

316. The effect of these demographic variables are then further confounded by a so-called
“dummy variable” in Mr. Stockton’s mo.del., which simply looks to see whether a dealership is
within five particular counties in the Sacramenfo area—the “5 County Area.” (RT Vol. 10, 69:11-

70:15 (Stockton).) Separating out the effects of the 5 County Area variable from the demographic

._variables' reveals that the demographic variables themselves make almost no difference in sales

expectations. (R246.015; RT Vol. 5, 200:9-201:1 (Farhat).) Thus, it appears that what Mr. Stockton

has done is find coincidental correlations—"noise”—rather than valid drivers of sales performance.

d. The “5 County Area” is Arbitrary and Meaningless

317. Asnoted, the adjustments made by Mr. Stockton’s model are primérily driveﬁ bya
“dummy” variable that a looks to see whether a dealership is within five partiéular counties in the
Sacramento area. (RT Vol. 10, 69:11-70:15 ‘(Stockton).) Notably, Mr. Stockton providcd no
explanation at the hearing whatsoever as to how or why he selected these five counties, even though
Mr. Farhat criticized the selection as érbitrary in his rebuttal testimony and Mr. Stockton was |
permitted a sur-rebuttal. (RT Vol. 10, 64:19-65:19 (Farhat).) Looking at the map of the 5 County
Area, there is no apparent basis to choose these five counties in particular. (See R246.012.) For
example, Mr. Stockton included Yolo County, but not any of the other surrounding copnties suc.h as

Nevada, Yuba, Sutter, or Solano. (See R246.012.) And as Mr. Farhat explained, the claim that the

. 92
RESPONDENT GENERAL MOTORS LLC’S PROPOSED FINDINGS OF FACT & CONCLUSIONS OF LAW




DND oo ~J (=) (9] LS (¥ [N

10
11
12
13
14
15
16
17
18
19
20
21

22

23
24
25
26
l27
28

five counties are special or “statistically significant” is meaningless, because Mr. Stockton is the one

who selected them:

Q. And first off, what are your thoughts on the whole idea of the five
county selection? I mean Mr. Stockton said you can’t just withdraw
that. What’s your thought on the selection of the five county?

A. He testified that it’s statistically significant of the dummy variable.
That’s very misleading. The reality is he has to pick those five
counties. There’s no evidence that he statistically found differences in
each of those counties and they grouped them together, He could have
picked three counties. He could have picked 20 counties. There’s no
magic to say when I selected these counties, they were significant in
the state of California. '

And so it’s kind of a circular argument, and I would say, you know,
~ best case, it’s misleading the way it’s presented.

(RT Vol. 10, 107:7-108:1 (Farhat).)

318. Unlike the demographic variables, however, use of the 5 County Area variable does
have one reai effect: it significantly raises the perceived sales effectiveness of évery dealership
within it, by. about 30 points. (RT Vol. 10, 67:6-68:17 (Farhat).) Yet it does not change the relative
ranking of the Sacramento dealers, as Folsom Chevrolet remains fhe worst dealer in the area. (RT
Vol. 5, 112:25-113:23 (Farhat).) Thus, Mr. Stockton’s model provides no explanation for Folsom
Chevrolet’s poor sales performance relative to its local market. tId.) Indeed, even using this model, if
appears to only be 71% sales effective. (Id.)

| e. . Mr. Stockton’s “TST” Metric is Flawed and Nonsensical

319, Iﬁ addition to the model described above, Mr. Stockton also created a metric he called |
“TSL” which adds fleet sales and fleet sale expectations onto the éxisting RSI framework. However,
this metric is little more than a sideshow, as even Mr. Stocktbn admitted that he would not advocate.
its use. (RT Vol. 7, 89:16-90:22 (Stockton).) The assumptioné. underlying RSI, such as sales
correlating with opportunity, do not hold when applied to TSI, in fact, they actually corrélatc
negatively within the 5 County Area selected by Mr. Stockton. (See R246.023-24.) By way of

example, the use of TSI would cause massive increases in sales expectations for dealerships located
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near airports, even though those dealers have little chance of capturing all of those sales. (RT Vol. 5,

88:18-90:14 (Farhat) )

320. Furthermore, fleet sales by their nature are éxtreme]y volatile. For this reason, GM’s
fleet department does not even set objectives for larger, CAP fleet sales, insfead focusing only on the
smaller déaler fleet sales. (RT Vol. 2, 330:22-331: lé (Ryan).)

321. For these reasons, the TSI metric is flawed and nonsensidal. Notably, Mr. Stockton

did not provide any type of ranking for Folsom Chevrolet under the TSI metric, perhaps because it

would expose the flaws of the metric as applied to dealers near airports.

f. Mr. Stockton’s “Ring” Analysis is Flawed and Misleading
322. ~ Atthe hearing,.Mr. Stockton put forward a version of the “ring” analyéis Mr. Farhat
had'previously used to show that Folsom Chevrolet is not sales-effective compared to other
Sacramenfo dealers. (See P186 at 14, Tab 5 Page 1.) The analysis purports to use Urban Science
data. (Id.) Mr. Stockton testified that using that data, he calculated that Folsom had made sales of

477 units within the 20 mile “ring,” against an expectation of 617, meaning it was at least 75% as

effective in those areas as other Sacramento dealers. (RT Vol. 7, 55:4-56:9 (Stockton).)

323. HoWever, Mr. Farhat expléined 6n rebuttal that there were several issues with Mr.
Stockton’s analysis. For example, he had misreprésented that Urban Science’s data was restricted to
the Sacramento APR, which is false. (RT Vol. 10, 74:6-75:15 (Farhat).)

324. In addition, Mr. Stockton had calculated the rings in a different manner than Urban
Science does, which chéﬁges the distribution of sales throughout the various rings. (Id.)l When Mr.
Farhat recalculated what Mr. Stockton’s aﬁalysis purported to show, he found that Folsom Chevrolet
sold 447 units agains’f an expectation of 628 within those twenty miles, resulting in pérformance that
was 71% of the Sacramento average. (RT Vol. 10, 75: 16—76;18 (Farhat); R290.003.)

325.  Thus, Mr. Stockton’s presentation of this data both “deflated the expectation and
inflated the sales.” (RT Vol. 10, 86:14-21 (Farhat) ) Perhaps this was mere coincidence, but the
result-was to inappropriately make Folsom Chevrolet look more effective than it is.

8. Mr. Stockton Failed to Identify any Measure of Sales Performance

Showing Folsom to be Even an Average Dealership '
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326. Mr. Stockton committed additional methodological errors beyond those set forth
above, which méy bel éxplored mote fully on rebuttal. But even placing those to the side, it is
significant that, at bottom, Mr. Stockton failed to put forward Iany reliable measure of salés ‘
performance that showed Folsom Chevrolet to be even an averége performe_r. Folsom Chevrolet is
below 100 percent using RSI; it is below 100 percent using Mr. Stockton’s demographic model; it is
below 100 percent using Mr. Stockton’s ring analysis; it is below 100 percent using Northern
California as the benchmark for market share; and it is below 100 percent using the Sacfamento

DMA as the benchmark for market share. (RT Vol. 7, 173:18-174:16 (Stockton).)

"E. General Motors’ use of CSI to Measure Dealership Customer Satisfaction is
Reasoﬁable
327. Customer satisfaction is primarily measured by General Motors in the form of _

customer surveys. (RT Vol. 1, 99:22-100:12 (Stinson).) There are two different surveys that are |
adrr1inist¢red: The PDS (Purchase and Delivery Satisfaction) survey relates to a customer’s
experience during the purchase process for‘a new vehicle, and the SSS (Service Satisfaction Score)
survey relates to a cizstomer’s experience when,théir vehicle needs warranty repair or maintenance.
(RT Vol. 1, 100: 14-10.2:‘10 (Stinson).) This is cémpaxable to the practices emplo‘yed by other
manufacturers. (RT Vol. 5, 125:13-126:14 (Farhat).) '

328. M. Stockton criticized GM’s use of CSI and surveys to measure customer
satisfaction. However, these criticisms were notably lécking in any evidentiary support or even the
most cursory analysis. For example, Mr. Stockton asserted without evidence that the dealership’s
scores may be skewed by “nonresponse bias,” i.e., the fact that not all custbmers, or all types of
customers, respond to surveys.A (RT‘Vol. 7, 177:14-25 (Stockton).) However, he conceded that this
issue could apply to all Chevrolet dealers just as to Folsom Chevrolet. (RT Vol. 7, 178:1-5
(Stockton).) Mr. Stockton did no analysis to determine whether such ébias disproportionately affects
Folsom Chevrolet. (RT Vol. 7, 179:6-10 (Stockton).) Similarly, h.e did no analysis to determine
Whether Folsorﬁ Chevrolet is dispropor.tionatel'y affécted by the faci that a survey doesn’t tell you
“hox-av happy the person™ is, just “how they responded.” (Id.; RT Vol. 7, 177:2-13 (Stockton).) He did
not even ask for documeﬁts to do such an analysis. (RT Vol. 7, 178:24-179:5 (Stockton).)
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329. Inreality, Folsom Chevr.olet isa relaﬁvely large dealership that likely receives
“hundreds of responses” per year, (RT Vol. 5, 184:3-14 (Farhat).) As a resﬁlt, it is unlikely that its
CSIresults are infected by any kind of sample size bias. (Id.; RT Vol. 4, 112:3-14 (Meier).) In any
event, the dealership never raised any concern with GM about the survey process prior to the
hearing. (RT Vol. 4, 112:17-113:3 (Meier).) |

330. The truth ié just the opposite: Folsom Chevrolet relied on the .CSIlreports. They were
utili_zed to determine whether éalespeople were achieving effective customer satisfaction. (RT Vol.
8, 39:21-40:3 (L. Crossan).) In fact, Folsom Chevrolet employees would go over the reports daily.
(RT Vol. 8, 96:1-12 (L. Crosgan).) And in all that time, according to Larry Crossan, the former
Geﬁeral Manager, they never had “any concerns about the data or the reIiabiIity of the data.” d.)

Y. FOLSOM CHEVROLET’S INYESTMENTS |

A.  Definitions

1. The Definition of Investment

331. The definition of investment is simple: “putting something at risk in hopes of a

{|return.” (RT Vol. 4, 127:24-128:7 (Gaspardo).) This is an intuitive and “génerally understood”

definition of investment “across any sort of business or finance.” (RT Vol. 4, 128:11-15 (Gaspardo).)

- 332, An investment is not the present value of an asset purchased, but ratﬁer the amount of
money “at risk,” typically the amount used to purchase that asset. (RT Vol. 4, 209:17-210:12
(Gaspardo).) As Mr. Gaspardo explained, “if I buy a Bitcoin today for a thousand dollars and it goes
up to a million dollars, my investment was still the thousand dollars. I didn’t invest any new amounts
of money. I don’t hévc any additional amounts at risk.” (Id.)

333.  Similarly, any consideration of investment must consider any liabilities or amounts
borrowed. ‘A $500,000 house purchased with purely borrowed money, and no equity, is not a |
$500,000 investment for the purchaser beéause there is “no rhoney at risk.” (RT Vol. 4, 217:7-25
(Gaspardo).) In that scenario, the investment would all be from the bank or mortgage issuer. (RT
Vol. 4, 166:1-16 (Gaspardo).)

334. With respect to Folsom Chevrolet, on the surface, its investment is.equal to its net

worth. (RT Vol. 4, 135:22-137:5 (Gaspardo).) That number shows, “mathematically, how much
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money does the owner have at risk in the busineés.” (Id.) Thus, the net worth of the enterprise is “by
definition[,] how much money the owner has invested into the business.” (Id.)
' 2. The Definition of Permanent Investment

335. The definition of a “permanent” investment is also simple: whether that investment
can be recovered by conversion into cash. (RT Vol. 4, 128_:22-129:22 (Gaspardo).) It is equivalent to
a “sunk cost.” (RT Vol. 4, 128:22-129:22 (Gaspardo).) The concept of non-recoverable sunk costs is
widely accepted within buéiness and finance. (RT Vol. 4, 132:17-133:6 (Gaspardo).) Furthefmorc, it
fits with cases applying the phrase “permanency of investment” under the California Vehicle Code.
(RT Vol. 4.,'.131:9-132:16 (Gaspardo).)

336. Thus,a purc.hase of a vehicle thét can be immediately re-sold is not a “permanent”
investment, because it can easily be recovered. (RT Vol. 4, 129:23-131:8 (Gaspardo).) However, an
investment in “a highly specialized piece of signage . . . that would not have a ready market” would
be permanent, “because no one else is gbing to want that.” (RT Vol. 4, 129:23-131:8 (Gaspardo).)

B. Folsom Chevrolet’s Investments

337. Without yet looking to permanency, the evidence in the record shows that Folsom
Chevrolet’s investment, which is equal to its net worth, is approximately $3.6 million dollars. (RT
Vol. 4, 135:11-137:5 (Gaspardo); R243E.001; R249.004.) This is the amount of total dealership
assets the dealership has reported over its -liabilitiés, i.e., the amount left over if all dealership
liébilities were paid. (Id.) However, as described below, there are additional considerations which
warrant a downward adjustment to this amount.

1. Folsom Chevrolet’s Net Worth Contains Funds Invested by General
Motors Under the EBE Program

338. Folsom Chevrolet received approximately $2.37 million dollars in incentive payments
under the “EBE” program from 2009 to 2016. (R249.005; R256.) This money is paid by GM
primarily to incentivize dealership remodeling of the type Folsom Chevrolet performed from 2013 to
March 2014. (RT Vol. 1, 191:8-25 (Stinson).) However, according to Mr. Crossan, Folsom -
Chevrolet only paid between $800,000 and $900,000 for that construction. (RT Vol. 9,29:1-7 (M.

Crossan).)
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339.  As aresult, any funds received from GM in excess of constfucti,on costs would have
been simply retained as income by Folsom Chevrolet. (RT Vol. 4, 161:25-163:23, 214:8-215:10
(Gaspardo).) There is nothing wrongrwith doing so, but it does merit consideration in the context of
deterinining Folsom Chevrolet’s investment. (Id.) To the extent the dealérship’s $3.6 million net
worth reflects funds received directly frbm GM to improve the business, that total does not show
entirely Folsom Chevrolet’s investmept, but rather GM’s investment as well. (/d.)

2. The Initiai Investments in Folsom Chevrolet were Made by General
Motors

340. In addition to the EBE funds, the record also reflects that a large majority of the
initial investments into Folsoﬁ Che\'lrolet were in fact made b}; General Motors, not Folsom
Chevrolet or Mr. Crossan. Most concretely, of the dealership’s original $1 million capitalizatioﬁ,
General Motors’ affiliate Motors Holding provided $750,000. (RT Vol. 6, 107:5-108:13 (M.
Crossan).} That amount was slowly repaid by Folsom Chevrolet out of a portion of its profits for the
next séveral years. (Id.)

| 341.  However, General Motors also made investments in the dealership in other ways. For
example, when Folsom Chevrolet opened, it was provided with up to “$780,000 worth of parts” that
GM had kept safe for Folsdm Chevrolet from the prior dealership in Folsom. (RT Vol. 6, 105:14-
106:17 (M. Crossan).) In addition, GM initially provided Folsom Chevrolet with a facility that “was
a 48,000-square~footl building that was probably the nicest building built in all of Northern
California at that time.” (RT Vol. 6, 110:8- 1 11:5 (M. Crossan).) “[T]here was nothing that we had to
do other than really just clean it up and get it all turned on.” (/d.) ‘

342. In 1998, Folsom Chevrolet chose to move into anew facility at the Folsom Auto Mall
as the third dealership in that area. The property was purchased not by Folsom Chevrolet, But by Mr.
Crossan’s personal trust, and the capital neéded to buy the land and construct the facility came from
GM affiliate GMAC. (RT Vol. 6, 112:9-114:3 (M. Crossan).) |

| 3. Marshal Crossan’s Investments have been Recouped Through Years of

Profits
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343.  The record reflects that Mr. Crossan and Folsom Chevrolet have made an excellent
return from theif investments over the years. Operating reports show a dealership profit of $305,878
in 2012, $157,922 in 2013, $115,499 in 2014, $1,489,461 in 2015, and $1,639,756 in 2016, (See
R243A-E (2012-2016 Operating Reports) at page 1 line 63.) The tétal profit over this five-year
period was therefore $3,708,516. (/d.) | |

344. However, that profit is not the total return on investment. Mr. Crossan has received a

-salary from Folsom Chevrolet in the amount of $288,000 per year sihce at least 2012. (R243A-E at

page 2 line 8.) In addition, he received a $397,302 dividend in 2016 to cover his personal income
taxes. (RT Vol. 8,-158:24-159:16 (M. Crossan).) Thus, Mr. Crossan’s personal income from the
dealership was $1,837,302 from 2012-2016.

345. In addition, Folsom Chevrolet pays rent and property taxes on behalf of the properties
owned by Mr. Crossan’s real estate trust. While any dealership would be obliged to pay rent, Folsom
Chevrolet pays significantly more in rent per new unit—more than two thousand dollérs more, on
average—than did the composite groups studied in 2014, even the composite made up of other
Sacramento dealers. (R263.015.) Mr. Stinson testified he views Folsom Chevrolet’s rent as “really
high,” particularly since it is going solely to Mr. Crossan as the landlord. (RT Vol. 1, 126:14-127:13
(Stinson).). Indeed, the amounts are significant: $1,100,700 in rent and $137,436 in taxes in 2012;
$1,140,100 in rent and $46,411 intaxes in 2013; $1,143,600 in rent and $70,400 in taxes in 2014;
$1,143,600 in rent and $74,605 in taxes in 2015; and $1,144,500 in rent and $74,605 in taxes in
2016. (R243A-E at page 2 lines 41, 45.) This rcpfesents expenditures on Behélf of Mr. Crossan’s
trust in the amount of $6,075,957 over that‘period, or just over $1.2 million per year. (Id.) |

346. Thus, Mr. Crossan did not dispute that he has made a good return on the moﬁey spent
't'o buy out Mdtors Holding. (RT Vol. 8, 131:19-132:7 (M. Crossan).) Folsom Chevrolet’s expert, Mr.
Woodward, agreed that “based on readihg the retained earnings and dividends, Folsom Chevrolet
has had a positive return on its initial investment.” (RT Vol. 6, 53:8-16 (M. Crossan).)

- C. Folsom Chevrolet’s Claimed ‘Permanent” Investments are not Permanent

347. Folsom Chevrolet’s expert, Mr. Woodward, claimed that Folsom Chevrolet has

permanent investments in a potentially very large range, estimating the amount at $14,700,00 to
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$37,363,191, but also estimating its total loss in value to be $8,675,000. (P184 at 5-6.) He refused to

| give a more precise estimate than that. However, many of the values considered by Mr. Woodward’s

analysis are either not permanent or not investments. (RT Vol. 4, 126:23-127:21 (Gaspardo).)
Indeed, Mr. Woodward conceded that the high-end estimate he providéd is “probably too high” aﬁ‘d
not “something that the judge should consider.” (RT Vol. 6, 36:8-14, 77:23-78:3 (Woodward).)
1. Many of Mr. Woodward’s Numbers are Simply Unverified Estimates by
Folsom Chevrolet’s Counsel |

348. Before examining Mr. Woodward’s specific cladims, it is worth noting that many of .
the numbers in his report take as true the unverified estimates of value he received from Folsom
Chevrqlet’s counsel. For example, Mr. Woodward testified that for this case, he “reviewed one or
two financial statements” and “talked with [Folsom Chevrolet’s. counsel,] Mr. Rasmussen and his
former associate.” (RT Vol. 6, 50:9-17 (Woodward):) He did not recall talking to Mr. Crossan. (Id.)

349, Thus., the basis for Mr. Woodwarct’s valuation of the real estate owned by Mr,
Crossan’s trust was “[d]iscussing with someone at [Folsom Chevrolet’s law] firm who talked to the
dealet‘ and [who gave] their best estimated value.” tRT Vol. 6, 22:24-23:8 (Woodward).) There were
no appraisalst performed, and no documents have been produced showing the t)riginal cost of the
property, the tnitial mortgage amount, 6r the present mortgage amount, (RT Vol. 4, 164:15-166:16
(Gaspardo); RT Vol. 6, 60:15-61:3 (Woodward).) |

350.  Similarly, Mr. Woodward presented an amount for a t:omputer vendor lease owed by
the deatlership which “came from the dealership’s counsél.” (RT Vol. 6, 6-’/': 11-68:13 (Woodward).j
He did not do anything to tzetify that amount, including reviewing that lease. (Id.) Similarly, he
testified that he had not ztttempted to review the lease between Argonaut and the ldealership before
providing his opinions regarding the real estate. (Id.)

| 2. Mr. Woodward Simply Summed Assets Instead of Considering
Permatlént Investment
351. The next issue with Mr. Wootlwarcl’s analysis is that he appears to have substituted

any notion of “investment” with “valuation of assets.” Specifically, even the low end—$14.7

» 119

million—of Mr. Woodward’s valuations of Folsom Chevrolet’s “permanent investment” looks
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solely at total assets, without considering offsetting liabilities or the ability to recover funds. (RT

I'vol. 6, 78:4-78:24 (Woodward).) In fact, Mr. Woodward admitted he did not even “subtract out

nonpermanent assets” from this number. (Id.)

352. The only rationale Mr. Woodward provided for these decisions was his oft-repeated
but circula_:r claim that “we’re valuing assets.” (See, 'e. g., RT Vol. 6, 34:10-19, 84:25-85:9
(Woodward).) Thus, Mr. Woodward claimed at the hearing that if a buyer puts down $100,000 to
buy a house, and takes out a $400,000 mortgage as well, his “investment in that hbuse” would be
“$500,000.” (RT Vol. 6, 85:11—86:8 (Woodward).)

3. Many Folsom Chevrolet Assets Considered by Mr. Woodward are not
Permanent _

. 353, Mr Woodward’s analyses based on total assets dr-astically inflates the amount of
actual investment in Folsom Chevrolet. Even placing aside the issue of offsetting liabilities, Mr.
Woodward conceded that his valuation based on tofal issues includes “highly current assets, such as
cash.” (RT Vol. 6, 35:11-24 (Woodward).) This is true even though Mr. Woodward considers the |
permanency of cash to be “minimal.” (RT Vol. 6, 33:1-5 (Woodward).) Mr. Gaspardo, by contrast,
explicitly considered the recoverability, and thus permanency, of all of Folsom Chevrolet’s assets
listed on its operating fcport. |

a. Folsom Chevrolet’s Current and Working Assets are Recoverable and

Thus not Permanent Assets

354. The first typé of assets listed on Folsom Chevrolet’s operating report are “cﬁrrent
assets,” which are assets “expected to be tumed into cash within 12 months.” (RT Vol. 4, 137:15-21
(Gaépardo).) Mr. Gaspardo went through each of these catego.ries of assets and, worlﬁng from his
long experience, “thought about whether or not there are thing's in there that may in fact be of a
longer térm [or] that I felt, for whatever reason, may evidence abtually a permanent investment.”
(RT Vol. 4, 137:22-138:17 (Gaspardo).) However, he ultimately boncluded that none of these items
are permanent. (Id.) '

355. For example, because cash in the bank "‘literally could be‘ pulled out tomorrow,” it is

by definition not permanent. (RT Vol. 4, 138: 18—139:20 (Gaspardo).) Cash “in transit” would take
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marginally longer to remove, but is nonetheless on its way to the dealership and could easily be -
recovered. (Id.)rTogether, ca‘sh and cash-like assets total $2,776,000. (RT Vol: 4, 139:23-140:1
(.Gaspardo).)

356. Going down the asset sheet on Folsom Chevrolet’s operating report, the next category
of assets are receivables, which means “that the transaction has taken place” but the money has not
yet been wired or transferred. (RT.Voll. 4, 140:2-141:8 (Gaépardo).) However, “most of these
feceivables would be expected to be collected in 30 days or less,” with an outside timeframe of “45
days at the absolute moét.” (1d.) These assets, which sum to over $2 million, are therefore easily
recov-erable and not pérmanent. {Id.) |

357.  The next category of assets are working capital, including vehicle inventory. (RT Vol.
4, 141:9-145:11 (Gaspardo).) These vehicles may “take a little longer to convert into cash,” but the
reality is thaf “there’s a very fluid market for both new and ﬁsed car inventory,” and “there are

situations where GM will even buy back vehicles.” (Id.) As a result, these itemns “can be turned into

«cash pretty easily” and are therefore not perménent. ({d.) This total sums to about $14 million, but is

offset by floor plan loans of approximately $15.3 million. (Id.)

358.  Mr. Gaspardo also considered prepaid expenses for talxes, insurance, and other. (RT
Vol. 4, 145:12-146:11 (Gaspardo).) These expenses are prepaid because “you know that it’s an’
expense you’'re going to incur.” (Id.) As a result, it is highly likely any amounts paid will be
recovered, and so these assets—just over $800,000—are not permanent investments. (/d.;
R243E.001)

.359. The final category of assets of this type are working assets, including lease and fental
vehicle units, which can be sold as well. (RT Vol. 4, 146:12-147:4 (Gaspardo).) This ainount,
$427,000, is therefore not permanent. (/d.; R243E.001.)

360. Overall, Mr. GaSpardo,fqund no culrrent or working assets of Folsoni Chevrolet to be
permanent investments 'within the meaning of the Vehicle Code. (RT Vol. 4, 147:8-19 (Gaspardo).)

b. Folsom Chevrolet’s Fixed Assets are Recoverable and Thus not

Permanent Assets
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361. Lines 47 through 57 of the operating report shows fixed assets, which may contain
“highly specialized assets” that could potentially be considered permanent assets. (RT Vol. 4, .
147:20-150:25 (Géspardo).) Mr. Gaspardo was unable to determine whether any of these assets
were, in fact, permanent, as no breakdown of the nuﬁbers was provided, but he noted that Mr.
Woodward estimated their value to be $400,000. (Id.) If that number is credited,? it appears the fixed
assels are fﬁlly recoverable, as Folsom Chevrolet only reported the value of these items as $218,568.
Id.; R243E.001‘at line 57.) The remainder of the original value of those assets has been used up—
depreciated—and the investment in thosé assets returned. (RT Vol. 4, 149:7-150:9 (Gaspardo).)

C. Folsom Chevrolet’s Remaining Investments and Obligations are Small

and Unverified

362. Folsom Chevrolet has some potential additional obligations which may be considered
investments, but none are large or well-supported in the record. For example, there afe potential
contingent liabilities the dealership may have pay in the future, such as warranty expenses yet to be
incurred. (RT Vol. 4, 182:14-183:25 (Gaspardo).) Mr Woodward estimated the amount at $89,000,
but Mr. Gaspafdo noted there did not appear to be any basis for that estimate. (Id.) As it turns out,
Mr. Woodward’s estimate was based on a “formula,” which was solely to take “the average month
and multiply it times 24,” or “if you got a 12-month statement, take the chargebacks and multiply it
by two.” (RT Vol. 6, 64:18-67:2 (Woodward).) Mr. Woodward acknowledged that finance, credit,
insurance, and service contracts h.ave terms which specificélly control “the ways in which a
customer could cancel as well as the amount of the chargeback,” but he did not re;fiew them for this
case. (Id.} Even accepting his estimate of $89,000, howéver, this is an “éxpense or cost of sale,” not

an investment, and certainly not a permanent investment. (RT Vol. 6, 66:3-11 (Woodward).)

% Despite being propounded as an accounting expert, Mr. Woodward testified he did not do
“an exact calculation” or take into account the time those assets have been held or their depreciation.
(RT Vol. 6, 58:18-59:9 (Woodward).) Indeed, he had no idea how long those assets had been held or
used by the dealership. (RT Vol. 6, 62:8-63:25 (Woodward).) Instead, he used a “rule of thumb,”
which was simply to take “half of original cost” and then subtract a little more to reach the round
figure of $400,000. (Id.)
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\ 363. Mr. Woodward also pointed to a Iong—term computer lease as a potential 0b11gat10n of
Folsom Chevrolet. (RT Vol. 4, 184: 1-23 (Gaspardo) ) However, there was no 1nformat10n prov1ded
regarding this lease, mcludmg whether it has “an out clause” or other method of avmdmg expenses.
(Id.) Of course, as discussed above, Mr. Woodward did not review the lease himself, or do anything
to verify the amount of the expense given to him by counsel. (RT Vol. 6, 67:11-68:4 (Woodward).)
364. Finally, Mr. Crossan has personally guaranfeed the floor plan of the dealership. (RT
Vol. 8, 149:1-15 (M. Crossan).) By deﬁnitioh, this is not an investment of Folsom Chevrolet because
it has no money at risk of loss. (RT Vol. 4, 180:20-182:13 (Gaspardo).) Even if Mr. Crossan’s
ex'posure were considered, though, there is no real risk of loss at present, because Folsom Chevrolet
has $3.6 millien more in assets than in liabilities. (/d.) As a result, both Mr. Crossan and Mr.
Woodward agreec_l there is no expectation that guarantee will be called. :(RT Vol. 6, 54:20-55:24
(Woodward); RT Vol. 8, 149:1-15 (M. Crossan).) | | |

d.  Folsom Chevrolet’s Real Property is not an Investment of the

Franchisee, and is not a Permanent Investment

365. As discussed above, the real property on which Folsom Chevrolet sits, as well as a
nearby storage lot, is no.t owned by the dealership, but by a trust owned by Mr. Crossan. (RT Vol. 4,
152:5-21 (Gaspardo); RT Vol. 6, 149:3-7, 152:15-154:7 (M. Crossan), RT Vol. 9, 26:3-27:3 (M.
Crossan).j Thus, any amount paid to purchase' those properties are not investments of the _
“franchisee” as considered by the Vehicle Code. (R249.005) Mr. Gaspardo explained the difference

as follows:

You got to remember the dealership and the real estate exist as two
separate entities. He’s basically in two different businesses. He’s in a
real estate business and he’s in a car dealer business.

So he could sell the car dealer business, and as part of that sale, have a
long-term lease on his property. And as a matter of fact, that’s a pretty
-- I don’t want to say common, but that’s a thing that you do see with a
lot of business owners who are ready to retire: I'm going to sell my
operating business and I'm going to go lay on the beach in Florida and
you can send my rent check to Florida and I continue to have some
cash flow that way.

(RT Vol. 4, 175:18-176:14 (Gaspardo).)
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366. Even if the real estate were considerecl an investment of the dealership, however, it is
not permanen_t: Mr. Woodward estimated the cost of the,property and facility at $4 million dollars,
but estimated its current fair market value at $7.5 million. (RT Vol. 4, 176:24-177:7 (Gaspardo).)
Thus, Mr. Crossan would stand to gain approximately $3.5 million if he were to sell the property.
(Id.)'Mr. Woodward also estimated that the value could drop to $5.6 million if the property were
long unoccupied, but that would still represent a positive return over the initial investment, (RT Vol.
4, 177: 13-23 (Gaspardo) ) Mr. Crossan, meanwhile, estimated the value of the property even higher,
at $7 5 to $8.5 million, but noted it could “easﬂy exceed that amount of money ” (RT Vol. 6, 160:4-
17 (M. Crossan).) And so, regardless of whether the investment is deemed an asset of the dealershlp
or not, Mr. Crossan’s investment in real estate is not permanent because it can be easily sold for a
positive tetum. (RT Vol. 4, 176:24-178:15 (Gaspardo).)

367. If Mr. Crossan chose not to sell the property, he could still recover his investment in
the form of rent. As explained above, he currently receives over $1.1 million in rent per year.
Furthermore, GM is obli gatetl under the terms of the lease for the property to rent that property until
2024, ‘(RT Vol. 4, 166:17-167:10, 169:2-11, 170:16-171:15 (Gasoardo).) It also has obligations
under the Dealer Agreement to occupy or find a buyer for the real estate if Folsom Chevrolet were to
be terminated. (RT Vol. 4, 178:16-179:8 (Gaspardo) ) Thus, there is no real rlsk of loss, and |
accordmgly, no permanent investment. (RT Vol. 4, 179:13-180:19 (Gaspardo) )

e. Folsom Chevrolet’s GoodwiIl is not an Investment

368. * The final “asset” treated by Mr. Woodward as a permanent investment is the

|| goodwill, or “blue sky” value, associated with Folsom Chevrolet. (RT Vol. 4, 186:4-189:8

(Gaspardo).) This is the amount of money that could be obtained in a sale above the book value of jts
net worth, i.e., $3.6 million. (d.) Mr. Gaspardo outlined several reasons why the potentiel goodwill
of the deatership cannot be considered 2 permanent investment, but the first is that it is not an
investment at all, because no money was put at risk to acquire that goodwill beyond what was
already considered. (Id.) Rather, it is a “hoped for return.” (Id.)

| - 369. Second, any goodwill that does exist “almost entirely relates to the dealer agreement

with GM ” which means that if Folsom Chevrolet’s Dealer Agreement is termmated due to
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|| noncompliance with that agreement, it should lose the goodwill. (fd.) As Mr: Gaspardo explained, if

the gdodwill were truiy associated with Folsom Chevrolet, “it wouldn’t matter that the agreement
was térnlinatéd because you could carry that goodwill somewhere else . . . .”‘(Id.) |

370. Third, to the extent Mr. Crossan is concerned about losing this “hoped for return,”
there is a very‘ ready market to sell the dealership which would pérmit him to realize that return. (Id.)
As a corollary to that, becanse this amount .“ligérally could be realized in a 30 or 60—day. period by
selling the dealership,” it cannot be a permanent investment. (d.)

| 371. Fourth, and finally, goodwill is not a permanent investment because its value—if
any—can only be determined after an actual transaction is made. (RT Vol. 4, 229:25-231: 19
(Géspardo).) Furthcrmdre, it is inherently volatile, subjéct to large swings as a result of, e.g.,
termination of a franchise agreement, but also events like loss of a key supplier or customers. (Id.)
Indéed, even Folsom Chevrolet was unable to give a copsistent valuation of its goodwill. Mr.
Woodward provided values ranging from over $7 million to approximately $6 million (using the
“Carl Method,” which he considers the best approach). (RT \}01. 6, 74:17-75:1; P184 at 4
(W_bodw-ard).) However, Mr. Crossan opined that the goodwill would be $11 million, even as he
conceded he had not “dbne areal dcpth [sic] dive” on the ‘value, had never valued goodwill for any
other business, and had never seen the issue arise in mediations or other proceedings. (RT Vol. 6,
163:7-167:18 (M. Crossin).)
~ 372.  Ultimately, even Mr. Woodward adm_itteﬂ that he doesn’t “know where you tie
[goodwill] into the word ‘investment,”” and “[i]t’s possible it’s not ﬁermanent.” (RT Vol. 6, 32:8-15
(Woodward).) As a result of all of these issues, it is inappropriate to consider goddwill an
invesl:rﬁent, and certainly inappropriate to consider it to be a permanent investment. (RT Vol. 4,
187:9-189:8 (Gaspardo).)
| PROPOSED CONCLUSIONS OF LAW

I. GENERAL MOTORS’ PROCESSES AND PROCEDURES ARE REASONABLE
373.  General Motors’ inventory allocation process is reasonable.

374.  General Motors’ method of assigning APRs and AGSSAs is reasonable.
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375.  General Motors’ business decision to preference retail sales by dealerships over fleet
sales is reasonable.

376. .General Motors’ use of RSI to measﬁre dealership sales performance is reasonable.

377. General Motors’ use of CSIto measufe dealership- cﬁstoﬁcr satisfaction performance
is reasonable. | _ _ . |

II. GENERAL MOTORS’ PROCESSES AND P_ROCEDURES WERE REASONABLY

APPLIED TO FOLSOM CHEVROLET | |

378.  Folsom Chevrolet was allocated sufficient inventory to meet its sales requirements.

379, Thg AGSSA assigned to Folsom Chevrolet is reasonable.

380. Folsom Chevrolet made fleet saleé that harmed its retail sales performance in defiance
of GM guidelines and suggestidns.

381.  General Motors’ use of RSI to measure Folsom Chevrolet’s sales performance was
reasonable.

382. General Motors’ use of CSI to measure Folsom Chevrolet’s customer satisfaction
perfofmance was reasonaBle. |

.III. GM HAS GlOOD CAUSE TO TERMINATE FOLSOM ‘CHEVROLET

383.  PFolsom Chevrolet transacted little business, compared to the bpsine_ss available to it.
(Cal. Veh. Code 3061(a).)

384. Folsom Chevrolet made minimal investments and incurred minimal obligations
necessary to perform its part of the franchise. (Cal. Veh. Code 3061(b).)

385. Folsom Chevrole;:’s investments are not'permanent. (Cal. Veh. Code 3061(c).) -

386. It is beneficial to the public welfare for FolsomlChevrolct’s franchise to be replaced. _
(Cal. Veh. Code 3061(d).) |

387. Folsom -Chevrolet does not have ddequate motor vehicle sales and service facilities,
equipment, vehicle parts, and qualified service personnel to reasonablf provide for the needs of the
consumers for the motor vehicles handled by the franchisée, and has not been and is not rendéring

adequate services to the public. (Cal. Veh. Code 3061(e).)
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388. Folsom Chevrﬁlct has; at times, failed to fuifill the warranty obligations GM requires
it to perform. (Cal. Veh. Code 3061(f).) | |

389. Folsom Chgvrolet failed to comply with the terms of fhe Dealer Agreement (Cal.
Veh. Code 3061(f).) |

390. General Motors has good cause to terminate Folsom Chevrolet’s Dealer Agreement.

~ PROPOSED DECISION |

391. Protest Nc;. PR-2483-16 is denied. General Motors has met its burden 0f proof under

Vehicle Code Section 3066(b) to establish that it h;as good cause fo terminate Folsom Chevrolet’s

Dealer Agreement.
| CONCLUSION

For the reasons outlined above, good cause exists to terminate Folsom Chevrolet’s Dealer

Agreement.

Dated: May 16, 2018

Respectfully submitted, .

/s/ Robert E. Davies

Robert E. Davies, Esq. (California Bar No. 106810)

Mary A. Stewart, Esg. (California Bar No. 106758)
- Donahue Davies LLP

~and~

Mark T. Clouatre, Esq. (Colorado Bar No. 29892)
Jacob F. Fischer, Esq. (New York Bar No. 5025788)
Nelson Mullins Riley & Scarborough LLP

Counsel for General Motors LLC
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PROOF OF SERVICE

CAPTION: - FOLSOM CHEVROLET, jNC. d/b/fa FOLSOM CHEVROLET, Protestant
v. GENERAL MOTORS, LLC, Respondent

BOARD: NEW MOTOR VEHICLE BOARD
PROTEST NOS.:.  PR-2483-16

I am employed in the County of Sacramento, State of California. I am over the age of 18 years and
not a party to this action. My business address is P.O. Box 277010, Sacramento, California 95827-
7010. On May 16, 2018, I served the foregoing RESPONDENT GENERAL MOTORS LLC’S
PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW on each party in this
action, as follows:

Halbert Rasmussen

Scali Rasmussen

800 Wilshire Boulevard, Suite 400
Los Angeles, CA 90017
Telephone: (213) 239-5622
‘Email: hrasmussen @scalilaw.com

Attorneys for Protestant

X (BY MAIL) I caused such envelope to be deposited in the United States Mall at
Sacramento, California, with postage thereon fully prepaid. I am readily familiar with
the firm’s practice of collection and processing documents for mailing. Tt is deposited
with the United states postal service each day and that practice was followed in the

, ordmary course of business for the serve herein attested to.

O (BY FACSIMILE) The facsimile machine I used complied with California Rules of
Court, Rule 2003, and no error was reported by the machine. Pursuant to California
Rules of Court, Rule 2006(d), I caused the machine to print a transmission record of the
transmission, a copy of which is attached to this Affidavit.

O (BY FEDERAL EXPRESS) I caused such envelope to be dehvered by air courier, with
the next day service.

(BY E-MALIL) at the e-mail address listed above.

Executed on May 16, 2018, at Sacramento, California.

I declare under penalty of perjury that the foregoing is true and correct.

B@"‘C/) M % Ve e N

fie Camilleri
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